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PREFATORY NOTE. 



The New York Code of Civil Procedure now contains the 
principal part of the practice of the State, both in actions 
and in special proceedings. In preparing, therefore, a book 
of forms of Civil Procedure, the first object has been to fur- 
nish a form for each of the more important proceedings 
under that Code ; the second, to add to these such forms 
outside of that statute as would be required by lawyers in 
their daily practice, not including, however, forms of special 
statutory proceedings outside of the Code of Civil Proced- 
ure, such as those under the Mechanics' Lien Laws and the 
like, which latter could not, indeed, be included without ex- 
tending the book far beyond its original plan, of a two- 
volume work. They belong, more properly, to a separate 
collection, and, it is believed, will be more conveniently 
consulted in such an one. 

The forms of pleading contained herein cover those re- 
quired by the Code of Civil Procedure and numerous others, 
so as to include, so far as possible, all those in ordinary use. 
But the subject of pleading, in itself, is an extensive one, 
and the forms therefor belong properly to a separate work, 
and could not, any further than they have been, be inserted 
herein, without interfering with the general plan above men- 
tioned. 

I acknowledge great assistance to have been derived from 
the collection of forms contained in Barbour's Chancery 
Practice (2d edition) ; from Humphrey's Precedents, and 
from McCall's Forms (edition of 1852). Of course, origi- 
nality has not been sought after ; it would be even censura- 
ble in a book of this kind. What has been striven for is 
absolute accuracy ; but, it may be added with truth, and 
as atoning in some measure for faults which may be discov- 
ered in the book, that such changes have been made in the 
practice by the New York Code of Civil Procedure, that 
not only have many new forms been required for which no 
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precedents could be obtained, but scarcely any of the forms, 
heretofore in use, could be made exactly to conform to its 
provisions, without considerable amendment, and, gener- 
ally, without being in a great measure remodeled. It wiU 
be seen, therefore, that the task has been no easy one, and 
has required incessant watchfulness to prevent material 
errors. 

The arrangement of the forms following that of the Code 
of Civil Procedure, and the reference above each one, pre- 
pared under its provisions or under a general rule of prac- 
tice to the section or rule to which it relates, will almost 
dispense with the necessity of the use of an index. 

The notes have been carefully prepared, and it is believed 
will answer all requirements. In them the effort has been 
made to furnish all the cases up to this time relating to the 
fprms, in connection with many upon the subjects of prac- 
tice, to which they relate. In general, it has been deemed 
more useful to refer to the leading authorities, than to give 
the author's conclusions from them. Any cases that it 
has been deemed important to add, published during the 
printing of the book, are given in an addenda. 

The author will be pleased to have any errors that may 
be discovered pointed out, that they may be hereafter cor- 
rected. 

William Lansing. 

Albant, April, 1885. 



PREFACE TO REVISED EDITION OF 1896. 



la the year 1888, a revised edition of volume one of 
this work was prepared and published, bringing the con- 
tents of that volume to the time of its publication. Vol- 
ume two, however, was not revised at that time. This 
present edition of the entire work, called the revised 
edition of 1896, has been revised and enlarged so as to 
present the forms and notes in accordance with the 
changes made, up to this time, in the statutes and organic 
law of the State, including those made by the Constitu- 
tional Convention of 1894, in matters of practice and of 
organization of the courts, and by the Legislature of 1895, 
in pursuance of the provisions of the new Constitution. 
All these last mentioned changes have now gone into 
effect and in connection with those previously made have 
rendered this new edition of the Forms of Civil Procedure 
not only important but absolutely necessary to the prac- 
titioner making use of the work. 

It will be found on an examination of the tables of 
additional cases cited prefixed to volumes one and two of 
this edition that the amount of judicial exposition has 
been very great during the time which has elapsed since 
the original publication of the work, and of the revised 
edition of 1888 above referred to, and it will further 
appear on examination of these more recent cases that 
while many of them are but a reiteration of former Secis- 
ions, very many serve the purpose of a new applica- 



iv6 Pbeface 10 Reviseu Edition of 1896. 

tion of legal principles or decide entirely new questions 
occurring by reason of new legislation, by amendment or 
otherwise ; also that many matters upon which the deci- 
sions of the lower courts were conflicting have been 
passed upon by the appellate courts, thus settling 
important questions of practice hitherto doubtful. 

It is hoped that the labor bestowed upon this new 
edition, by no means inconsiderable, may merit the 
commendation of having been faithfully and accurately 

performed. 

William Lansing. 
Albany, January, 1896, 



FORMS OF CIYIL PROCEDURE, 

CONTENTS OF VOLUME I, 



CHAPTER I. 

FOBMS RELATING TO COURTS AND THE MEMBERS AND OFFL 

OERS IHEREOE. 

TITLE I. 

Abticlb First. 

Wormt relating to general powers and attributes of the courts. 

(Code Civ. Pro., Ch. 1, Tit. 1, Art. 3.) 
Kg. 1. Mandate of commitment for criminal contempt. 



TITLE II. 

Article Piest. 

Forma relating to attorneys and counselors at law. 

(Code Civ. Pro., Ch. 1, Tit. 2, Art. 2.) 

No. 2. Order admitting attorneys and counselors. 

3. Oath of office of attorneys and counrelors. 

4. Clerk's certificate of admission of attorneys and counselors. 

5. Notice in case of death or disability of attorney. 



CHAPTER II. 

FORMS RELATING TO THE POWERS, DUTIES AND LIABILITIES 
OF A SHERIFF OR OTHER MINISTERIAL OFFICER, IN THE 
EXECUTION OF THE PROCESS OR OTHER MANDATE OF A 
COURT OR JUDGE IN A CIVIL CASE. 

TITLE I. 
Forms relating to tlw execution of eiril mandates gen&raUy. 
(Code Civ. Pro., Ch. 2, Tit. 1.) 
No. 8. 'SheriflE'3 minute of receipt of mandate. 

7. Sheriff's return to execution of no property. 

8. Return to execution when collected in whole or in part. 

9. Return to execution where property remains unsold for want of buyers. 

10. Return of no goods of testator in action against executor. 

11. Return of arrest under order and holding to bail. 

12. Return to process of not found. ' ■ 

13. Return to execution against the person paid or settled. 

14. Return of arrest and imprisonment for want of ball. 
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Nr 15. Return of arrest and rescue. 

16. Return of arrest and that defendant is sick. 

17. Return of arrest and death of defendant. 

18. Return of exemption from arrest. 

19. Affidavit of a witness to obtain discharge from arrest. 

20. Return of privilege 

3 1 . Same, in case of foreign minister or officer of court. 

33. Return where the defendant makes deposit instead of bail. 

23. Certificate of deposit of amount instead of bail. 

24. Certificate of county treasurer of deposit with him instead of bail. 

25. Return of goods talcen or replevied. 

26. Return where only part of goods can be found. 

27. Return where none of goods can be found. 

28. Return where defendant gives security and keeps the gooda. 

29. Return of payment of sum of money instead of delivery of goods. 

30. Return that chattel cannot be found, and that amount to be paid ia 

that event has been satisfied. 

31. Return to a writ of habeas corpus. 

32. Return to a writ giving possession of real property. 

33. Return to warrant of attachment. 

34. Return to warrant under proceedings for the collection of demand:) 

against ships and vessels. 

35. Return of service of subpoena. 



TITLE II. 
Fonrn relating to the execution by a sheriff of a mandate against the person,. 

Article First. 

Forms relating to jails, jail discipline, and regulations concerning the confinement 

and care of prisoners. 

(Code Civ. Pro., Ch. 3, Tit. 2, Art. 3.) 

No. 86. Order for removal of sick prisoner to hospital. 

37. Certificate upon which the above order is to be granted. 

Article Second. 
Forms relating to jail liberties and escapes. 
(Code Civ. Pro., Ch. 3, Tit. 3, Art. 4.) 
No. 38. Bond of prisoner to admit to jaU liberties. 

39. Acknowledgment and certificate upon surrender of prisoner by his 
sureties in bond given for jail liberties. 



TITLE III. 
Forms relating to the powers, duties and liabilities of an incoming »r outgoing 

sheriff, touching the matters included in chapter- 2 of Code of Oiml Procedure. 
No. 40. Certificate by county clerk that sheriff has qualified. 
41. Assignment by old sheriff to the new sheriff. 
43. Acknowledgment of the new sheriff of the receipt of property, etc. 
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CHAPTER III. 

FORMS RELATING TO THE CIVIL JURISDICTION OP THE PRIN- 
CIPAL COURTS OF RECORD ; ORGANIZATION, MEMBERS AND 
OFFICERS THEREOF; DISTRIBUTION AND DISPATCH OF 
BUSINESS THEREIN. 

TITLE I. 

Forma relating to tlw Court of Appeals. 

(Code Civ. Pro., Ch. 3, Tit. 1.) 

No, 43. Remittitur from Court of Appeals on judgment of affirmance. 

44. Same on judgment of reversal. 



TITLE IL 
Forms relating to the jwiadietion of the county courts and removals of causes 

tJierefrom. 
(Code Civ. Pro., Ch. 3, Tit. 5.) 
No. 45. Certrflcate of county judge that he is incapable of acting. 

46. Affidavit to apply for removal of cause or proceeding to Supreme 

Court in case of incapacity of county judge. 

47. Order of Supreme Court upon proof that county judge is incapable 

of acting in action or proceeding. 

48. Affidavit on application for removal of cause for purpose of changing 

place of trial, under subd. 2 of section 340, Code Civ. Pro. 

49. Same, under subd. 3 of section 340, Code Civ. Pro. 

50. Order removing action and changing place of trial. . 

51. Order staying proceedings for purpose of removal of action, etc. 

53. Petition for order remitting fine or penalty or forfeiture of a recog- 
nizance. 

53. Order remitting fine or penalty or forfeiture of a recognizance. 

54. Petition for remission of fine imposed by court of special sessions or 

justice of the peace. 

55. Order remitting fine pursuant to last petition and discharging prisoner 

from custody. 

CHAPTER IV. 

FORMS RELATING TO LIMITATION OF THE TIME OF ENFORC- 
ING A CIVIL REMEDY; PLEA OF STATUTE OF LIMITAIIONS. 
(Code Civ. Pro., Ch. 4, Tit. 3.) 
No. 56. Answer or reply of statute of limitations. 



CHAPTER V. 

FORMS RELATING TO COMMENCEMENT OF AND PARTIES TO 

AN ACTION. 
TITLE T. Forms relating to commencement of an action 
TITLE II. Forms relating to parties to an action. 
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TITLE I. 
Article First. 
Forma of the summons and accompanying papers ; forms relating to personal ser- 
vice of summons and appearance of the defendant. 

(Code Civ. Pro., Ch. 5, Tit. 1, Art. 1.) 
No. 57. Summons. 

58. Notice to be indorsed upon and served with summons when com- 

plaint is not served. 

59. Notice of retainer and appearance in person or by attorney, and 

demand of complaint. 

60. Notice of object of action and of no personal claim in mortgage fore- 

closure cases. 

61. Same notice in other than foreclosure cases. 

63. Indorsement on summons of time within which it must be served. 

63. Sheriff's certificate of service of summons and complaint. 

64. Same, on infant under fourteen years of age. 

65. Same, on lunatic, etc. , and his committee. 

66. Same, oh person designated by resident of the State, during his 

absence to receive service for him. 

67. Same, on a corporation. 

68. Same, on person designated by foreign corporation for that purpose. 

69. Same, where no person is so designated. 

70. Same, on different defendants at different times. 

71. Certificate of sheriff that defendant evades service of summons. 
73. Proof of service in such case. 

73. Affidavit of service of summons and complaint by person other than 

sheriff. 

74. Same affidavit of service on infant under fourteen years of age. 

75. Same, on lunatic, etc. , for whom committee has been appointed. 

76. Same, on a corporation. 

77. Same on person designated by foreign corporation to receive same. 

78. Same, on foreign corporation where no person is designated to receive 

service. 

79. Same, on under-sheriff, etc. , for sheriff in action for escape. 

80. Order of court for service on person other than defendant in certain 

cases. 

81. Order for service under § 438, Code Civil Procedure. 

83. Affidavit to obtain order dispensing with service on lunatic. 

83. Order dispensing with service on lunatic. 

84. Designation by resident of person on whom to serve summons during 

absence from United States and consent by appointee. 

85. Revocation of such designation and consent. 

86. Designation by foreign corporation of person on whom to serve sum- 

mons and consent by appointee. 

87. Revocations of such designation by foreign corporation and of such 

consent. 

88. Certificate of change of residence, etc. , by appointee of foreign cor- 

poration. 

89. Admission of service of summons, 
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Akticle Second. 

Ibrrm relating to substitutes for personal serrrice of summons in special cases. 

(Code Civ. Pro., Cli. 5, Tit. 1, Art. 3.) 

No. 90. Affidavit to procure order for service of summons on a resident, who 

cannot be found. 

91. Order upon such affidavit. 

92. Affidavit of plaintiff, or his attorney, to obtain order for service by 

publication of summons, 

93. Affidavit of search and inquiry for defendant. 

94. Order for service of summons by publication. 

95. Notice to defendant to accompany summons as published. 

96. Notice to be served with summons, when service is made without thfe 

State. 

97. Proof of publication of summons and notice. 

98. Affidavit of deposit in the post-office, pursuant to order. 

99. Affidavit of service on defendant without the State. 

100. Notice to defendant of entry of judgment, in case of service by pub- 
lication. 



TITLE II. 
Forms relating to parties to an action. 

Ahticlb First. 

Forms relating to parties generally. 

(Code Civ. Pro., Ch. 5, Tit. 3, Art. 1.) 

No. 101. Order that defendant be designated by his real name, when sued by 

a fictitious name. 

102. Order bringing in party interested on his applicauon. 

103. Supplemental summons 

Article Second. 
Forms relating to parties prosecuting and defending as poor persons. 
(Code Civ. Pro., Ch. 5, Tit. 2, Art. 8.) 
No. 104. Petition for leave to prosecute as poor person. 

105. Certificate of counselor at law annexed to above petition. 

106. Order granting leave to prosecute action as a poor person. 

107. Order annulling leave to prosecute or defend as a poor person. 

108. Petition for leave to defend action as a poor person. 

109. Order granting leave to defend action as a poor person. 

Article Third. 
Forms relating to infant plaintiffs and defendants. 
(Code Civ. Pro., Ch. 5, Tit. 2, Art. 4.) 
No. 110. Petition for appointment of guardian for infant plaintiff. 

111. Affidavit of person proposed as guardian, as to his ability to answer 

to infant, etc. 

112. Petition for appointment of guardian by infant defendant. 
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No. 1 1 3. Petition by relative or friend of infant defendant, or by a party to 
the action, for appointment of guardian, 
114. Order of court, or judge appointing guardian for infant defendant. 
1 1 5 Same order made upon the application of the infant. 

1 16. Order designating guardian for infant defendant residing In State, 

but temporarily absent therefrom. 

117. Affidavit to procure last mentioned order. 

118. Bond by guardian, before receiving property. 



CHAPTER VI. 

F0BM8 RELATING TO PLEADINGS IN COURTS OF RECORD, 

INCLUDING COUNTERCLAIMS 

TITLE I. The consecutive pleadings jji an actios, 

Article Fiebt. 
Complaint. 
(Code Civ, Pro., Ch. 6, Tit. 1, Art. 1.) 
No. 119. Affidavit to apply for dismissal of complaint, where not served pur- 
suant to demand. 
130. General form of complaint. 

121. Complaint demanding both interlocutory and final judgment in 
action triable by court. 

Ahticlb Sbgond. 
Demurrers; answers on ground, of demurrer, where objection does not appear on 
face of complaint, etc. 
(Code Civ. Pro., Ch. fi. Tit. 1, Art. 3.) 
No. 133. Demurrer to complaint on ground that court has not jurisdiction of 
the person of the defendant. 
ViZ. Same, on ground that court has not jurisdiction of the subject of 
the action. 

134. Sajne, on ground that plaintiil has not legal capacity to sue. 

135. Same, on ground that another action is pending betvceen same par- 

ties for same cause. 
13(). Same, on ground of misjoinder of parties plaintiff. 
127. Same, on ground of defect of parties plaintiff or defendant. 
138. Same, on ground that causes of action have been improperly united. 
189. Same, on ground that the complaint does not state facts sufficient to 

constitute a cause of action. 

130. Demurrer to reply on ground that it is insufficient in law upon the 

face thereof. 

131. Demurrer to answer on ground of insufficiency in law. 

132. Demurrer to counterclaim where defendant demands an affirmative 

judgment. 

1 33. Order allowing amendment, etc. , after decision of demurrer. 

134. Answer that the court has not jurisdiction of the person of the de- 

defepdant. 
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No. 135. Answer that the court has not jurisdiction of the subject of the 
action. 

136. Answer that plaintiflO has not legal capacity to sue. 

137. Answer that another action is pending between the same parties for 

the same cause, 

138. Answer of misjoinder of parties plaintiff 

139. Answer that there is a defect of parties plaintifiE or defendant. 

Abticle Thikd. 
Forma relating to amwer counterdaims, etc. 
(Code Civ. Pro., Ch. 6. Tit. 1, Art. 8.) 
No. 140. Answer containing general and specific denials. 

141. Answer setting up new matter as a defense or counterclaim. 

142. Answer setting up partial defense. 

143. Answer claiming affirmative judgment. 

144. Order of severance, where part of plaintiff's claim is admitted. 

145. Admission of counterclaim by plaintiff. 

146. Judgment for excess of plaintiff's claim over counterclaim. 

Article Fourth. 
Forms relating to reply. 
(Code Civ. Pro., Ch. 6, Tit. 1, Art. 4.) 
No 147. General form of reply. 

148. Notice of application for judgment on failure to reply. 

149. Order of reference or for writ of inquiry, where no reply is made 

to counterclaim. 

150. Several avoidances to same defense or counterclaim. 



TITLE II. 

Forms relating to providoTM generally applicable to pleadingt. 

(Code Civ. Pro., Ch. 6, Tit. 2.) 

No. 151. Verification of pleading by party, or by one of two or more parties, 

united in interest and pleading together. 

153. Same by officer of domestic coi-poration. 

153. Same by person acquainted with the facts, where the people of the 

State are, or a public oflicer in their behalf is, a party. ' 

154. Same by foreign corporation, or agent or attorney for the party. 

155. Notice of election to treat unverified pleading as a nullity. 

156. Demand of copy of account. 

157. Verification by party of account furnished on demand, when the 

pleading is verified. 

158. Same by agent or attorney of party. 

159. Copy of plaintiff's account, or bill of particulars of plaintiff's claim. 

160. Bill of particulars of defendant's counterclaim. 

161. Affidavit to obtain order for bill of particulars. 
163. Notice of motion for bill of particulars. 

Vfi 163. Order for bill of particulars. 
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j No. 16i. Complaint on instrument for tlie payment of money only, by setting 
forth copy. 

165. Notice of motion for judgment upon pleading as frivolous. 

166. Order for judgment upon pleading as frivolous. 

167. Judgment upon pleading as frivolous. 

168. Notice of motion to strike out sham answer or defense. 

169. Order striking out answer or defense as sham. 

170. Order striking out amended pleading where put in for delay. 

171. Notice of motion to strike out of a pleading irrelevant, redundant 

or scandalous matter. 
173. Order striking out allegations of pleading as irrelevant, etc. 

173. Notice of motion to make pleading definite and certain by amend- 

ment. 

174. Order requiring pleading to be made definite and certain by amend- 

ment. 

CHAPTER VII. 

FORMS BELATINO TO GENERAL PROVISIONAL REMEDIES IN 

AN A CTION 
TITLE I. Forms relating to arrest, pending the action, and proceedings 
thereupon. 

TITLE I. 

Aeticlb First. 

Forms relating to persons table to arrest. 

(Code Civ. Pro., Ch. 7, Tit. 1, Art. 1.) 

No. 175. Application for discharge from arrest of lunatic, idiot or infant 

under fourteen years of age. 

176. Notice of motion for discharge of lunatic, etc. , from arrest. 

177. Order discharging lunctic, etc., from arrest. 

Abticle Second. 
Forms relating to granting, executing and vacat ng or modifying order of arrest, 

(Code Civ. Pro., Ch. 7, Tit. 1, Art. 2.) 
No. 178. Atfldavit to procure order of arrest in civil action, where right of 
arrest depends on nature of action. 

179. Same, where right of arrest depends upon facts extrinsic to causa 

of action. 

180. Undertaking on procuring order of arrest. 

181 . Order of judge for arrest of defendant in civil action. 
183. Order of court for arrest of defendant in civil action. 

183. Indorsement by plaintiff's attorney upon order of arrest limiting 

time for arrest. 

184. Affidavit to procure discharge of pi-ivileged person from arrest. 

185. Order discharging privileged person from arrest. 

1 86. Notice of motion to vacate order of arrest, etc. 

1 87. Order vacating order of arrest, etc. 

188. Affidavit to procure discharge from arrest, when judgment not duly- 

entered or execution duly Issued, 
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No. 1 89. Order discharging defendant from arrest, pursuant to above affidavit. 
190. Order discharging defendant from arrest, when judgment has not 
been duly entered, or execution has not been duly issued. 

Article Third. 

JPlriris relating to dUeha/rge of defendant upon bail or deposit; justifleation of the 

bail and disposition of the deposit. 

(Code Civ. Pro., Ch. 7, Tit. 1, Art. 3.) 

No 191. Undertaking to procure discharge from arrest under subdivision 1, 

section 575. 

192. Same under subdivision 3, section 575. 

193. Same under subdivision 3, section 575. 

194. Notice by plaintiff's attorney of acceptance of bail. 

195. Notice of justification of bail in undertaking to discharge from 

arrest. 

196. AQowance by judge of bail, in defendant's undertaking on arrest. 

197. Certificate by sheriff to defendant, on deposit of amount specified 

in order. 

198. Certificate of county treasurer of payment into court of amount de- 

posited with sheriff. 

199. Order on substitution of bail for deposit. 

200. Direction by defendant to sheriff, to pay the amount of deposit to 

third person. 

Article Fourth. 
Forms relating to cha/rging and discharging bail. 
(Code Civ. Pro., Ch. 7, Tit. 1, Art. 4.) 
No. 201. Certifidate of sheriff on surrender of defendant by his bail. 

202. Notice of motion for exoneration of bail after surrender. 

203. Order exonerating bail after surrender of defendant. 

204. Authority by bail to arrest defendant. 

205. Eequisition upon sheriff, by bail, upon defendant's surrender by 

them. 

206. Requisition by defendant, upon his own voluntary surrender. 

207. Sheriff's certificate of voluntary surrender of prisoner, in exonera- 

tion of bail. 

208. Order exonerating bail, in case of death of defendant, etc. 



TITLE II. 

Forms relating to injunction. 
Article First. 
F(yrms relaU g to granting and service of injunction order. 
(Code Civ. Pro., Ch. 7, Tit. 2, Art. 1.) 
No. 209. Affidavit to procure injunction order, where right thereto depends 
on nature of action. 
310. Affidavit to procure injunction, general form, where the right thereto 
depends on extrinsic facts. 
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No. ^'11. Injunction order to restrain Stale officer or State board from per- 
formance of duty imposed by statute, etc. 
212. Notice of application for last above order. 

313. Notice of application generally, for injunction order, and order to 

show cause why injunction should not be granted. 

314. Injunction order when the right thereto depends on nature of action. 
215. Same when right thereto depends on extrinsic facts. 

Abticle Second. 
Forms relating to security ou injunction. 
(Code Civ. Pro., Ch. 7, Tit. 2, Art. 2.) 
No. 216. Undertaking on staying trial of an action by injunction order. 

217. Undertaking on staying proceedings in action, after verdict, etc., by 

injunction order. 
318. Order directing payment of money, on procuring injunction order 

staying proceedings in action after verdict, etc. 
219. Undertaking on procuring order to pay to party enjoined an amount 
deposited in court. 

320. Undertaking on staying proceedings by injunction order, after ver- 

dict in ejectment or dower. 

321. General form of undertaking on granting injunction order. 

233. Notice of motion for reference, etc., to ascertain damages on in- 

junction. 
333. Order of reference, etc. , to ascertain damages on injunction. 

224. Writ of inquiry to ascertain damages sustained by reason of in- 

junction. 

225. Notice to sureties of hearing before referee. 
236. Oath to jurors on writ of inquiry. 

227. Oath to witness on writ of inquiry. 

238. Inquisition pursuant to writ of inquiry. 

239. Sheriff'? return to writ of inquiry. 

280. Complaint in suit on injunction undertaking. 

Article Third. 

Forms relating to vacating or modifying injunction order. 

(Code Civ. Pro., Ch. 7, Tit. 2, Art 3.) 

No. 331. Affidavit on application without notice, to vacate or modify injune 

tion order to other court or judge than the one granting it. 

333. Order vacating or modifying injunction order by judge granting 

same. 
283. Same order by judge, other than one granting injunction order, 
made without notice. 

234. Undertaking by plaintiff on vacating or modifying injunction order. 
335. Undertaking by plaintiff and same by defendant, on vacating or 

modifying injunction order. 
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title iii. 

Forma relating to atlMhtnent of property. 
Article Fibst. 
Forms relating to casta where a warrant of attachment may be granted and pro- 
ceedinga fur granting the same. 
(Code Civ. Pro., Ch. 7, Tit. 3, Art. 1.) 
No 236. Affidavit for attacliroent against property of non-resident defendant 
in action for breach of contract. 
237. Same, in action other than for breach of contract. 
288. Affidavit for attachment against property of a foreign corporation. 

239. Affidavit for attachment against property of absconding, etc., de- 

fendant. 

240. Affidavit for attachment in action against public officer, etc., for 

peculation. 

241. Undertaking on granting warrant of attachment. 

242. Warrant of attachment. 

Article Second. 
Forma relating to execution of the warrant pending the action. 
(Code Civ. Pro., Ch. 7, Tit. 3, Art. 2.) 
No. 843. Notice of attachment of real estate. 

244. Notice of attachment of personal property not capable of manual 

delivery. 

245. Sheriff's certificate to be indorsed on copy attachment served on 

debtor. 

246. Certificate of defendant's interest in property, on demand of sheriff, 

under attachment. 

247. Sheriff's certificate of refusal to certify as to property sought to be 

attached. 

248. Affidavit of refusal to give certificate of property, or of making 

false or insufficient certificate. 

249. Order for examination of person refusing to give certificate, or 

making false or insufficient certificate. 

250. Undertaking on attachment of goods on vessel to procure delivery. 
351. Inventory and appraisal of property attached. 

252. Order for sale of perishable property and live animals attached by 

sheriff. 

253. Undertaking where attached property is claimed by third person. 

254. Affidavit to obtain appraisal of domestic or foreign vessel held 

under attachment. 

255. Order appointing appraisers to value domestic or foreign vessel. 

256. Valuation of foreign or domestic vessel, or interest therein, attached 

by sheriff. 

257. Undertaking to discharge domestic vessel from attachment. 

258. Order discharging vessel from attachment. 

259. Undertaking by plaintiff, in case of attachment of foreign vessel, to 

prevent its discharge. 
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260. Order discharging foreign vessel from attachment, on failure of 

plaintiff to give undertaking. 

261. Affidavit of defendant on application for the foreign vessel or its 

proceeds. 

862. Undertaking of defendant to obtain possession of vessel, after dis- 
charge, or vacating of attachment. 

363. Order for sale of vessel where undertaking of the plaintiff is not dis- 
charged, or where he is not indemnified. 

264 Order for sale of vessel, where proper undertaking is not executed 
by claimant. 

263 Order directing sale of vessel, on application of joint owner. 

366 Order directing sheriff to pay into court the proceeds of property 

sold, or demands collected under attachment. 

367 Order directing sheriff to pay over surplus, on application of de- 

fendant or his assignee. 

368 Order granting leave to plaintiff to bring action in name of himself 

and sheriff, to recover property attached or value thereof. 
269 Order granting leave to plaintiff in attachment suit, to join in actioa 

brought by sheriff. 
370 Order requiring sheriff to return inventory of property attached by 

him. 

Article Thibd. 
Farms relating to vacating or modifying warrant of attachment, and discharging 

the attachment. 

(Code Civ. Pro., Ch. 7, Tit. 3, Art. 3.) 
1^0. 271. Notice of motion to vacate or modify attachment, or to increase 
security. 

273. Undertaking by defendant, on application to discharge attachment. 
373. Undertaking where application is made by some, but not all, of 

several defendants. 

274. Notice of motion to discharge attachment upon giving security. 

275. Notice of exception to sufiBciency of sureties in undertaking, givca 

on discharge of attachment. 

876. Affidavit by partner for discharge of his interest in partnership 

property from attachment. 

877. Undertaking on application by partner for discharge of attachment 

from partnership property. 
378. Order of reference to take proof of value of attached property. 
879. Notice of motion for discharge of attachment. 

Article Fourth. 
Forms relating to cases where there are two or more irarrants against same defendant, 

(Code Civ. Pro., Oh. 7, Tit. 3, Art. 4.) 
No. 880. Order permitting junior attachment creditor to give undertaking to 
prevent release of foreign vessel. 
281. Order granting leave to junior attaching creditor to commence 
action jointly with the sheriff. • 
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Aeticlb Fifth. 
Ibrmt relating to proceedings a^'ter ju4gmeibl in attachment suit, and to rights of 
parties and duties of the sheriff after warrant is vacated or attachment dis- 
cha/rged. 

(Code Civ. Pro., Ch. 7, Tit. 3, Art. 5.) 

No. 283. Petition for sale by sherifE of debts aud tilings in action under 
attachment. 

283. Affidavit of sheriff accompanying last mentioned petition. 

284. Notice of application by sheriti for sale of attached debts and 

things in action. 

285. Order directing sheriff to sell debts and things in action. 

386. Affidavit of defendant on application to be substituted for sheriff in 
suit on attached demand. 

287. Order substituting defendant in suit brought by sheriff, or by sheriff 

and plaintiff jointly, for property attached. 

288. Affidavit to procure order cancelling notice attaching real property. 

289. Order cancelling notice attaching real property. 



TITLE IV. 

Forms relating to other provisional remedies. 

Akticlb First. 

Forms relating to receivers. 

(Code Civ. Pro., Ch. 7, Tit. 4, Art. 1.) 

No. 290. Notice of application for appointment of receiver. 

391. Order to show cause why a receiver should not be appointed, 

292. Order appointing receiver. 

398. Notice of motion for reference to appoint receiver. 

394. Order of reference to appoint receiver. 

395. Summons to attend reference to appoint receiver. 

396. Proposal of names to referee for receiver. 

397. Referee's report of appointment of receiver. 

298. Notice of motion to nominate receiver. 

299. Order that a receiver be appointed, and for a reference to nominate 

a suitable person. 

300. Referee's report nominating receiver. 

301. Order confirming report made by referee, and appointing receiver. 
303. Bond of receiver. 

303. Order of reference to appoint a receiver in creditor's suit. 

Article Sbcond. 
Forms relating to deposit, delimry or conveyan<v of property. 
(Code Civ. Pro., Ch. 7, Tit. 4, Art. 3.) 
No. 304. Notice of motion to compel a deposit in court of money or property. 
305. Order for payment or deposit in court of money or propertj'. 
30fi. Order requiring sheriff to take and deposit money or other personal 
property. 
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CHAPTER VIII. 

FORMS RELATING TO MISCELLANEOUS INTERLOCUTORY PRO- 
CEEDINGS AND REGULATIONS OF PRACTICE. 

TITLE I. 
Forma relating to tender and othtr offers and requests to the adverse 'pwrty. 
(Code Civ. Pro., Ch. 8, Tit. 2.) 
No. 307. Notice of payment into court of amount tendered by defendant. 

308. Offer by defendant to liquidate damages conditionally 

309. Acceptance by plaintiff of offer to liquidate damages. 

310. Offer by defendant to allow judgment to be taken against him. 

311. Notice of acceptance by plaintiff of offer of defendant. 

312. Notice of acceptance by defendant of plaintiff's offer of judgment. 

313. Judgment for plaintiff on filing defendant's offer and acceptance. 

314. Offer by plaintiff when defendant sets up a counterclaim. 

315. Judgment on acceptance by defendant of offer of plaintiff. 



TITLE II. 

Forms relating to proceedings upon tlie death or disability of a party, or the 

transfer of his nderest. 

(Code Civ. Pro., Ch. 8, Tit. 4.) 

No. 316. Affidavit on motion to continue action in name of representative of 

deceased party sole plaintiff or defendant. 

317. Affidavit on motion to continue action by successor in interest of 

deceased plaintiff. 

318. Notice of motion for leave to continue action. 

819. Order continuing action in name of representative or successor in 

interest of sole plaintiff. 
330. Order continuing action in name of representative of sole defendant. 
821. Order in case of death of one of several defendants jointly liable. 
333. Order directing abatement of action after death of plaintiff unless 

continued. 
333. Order on death of public officer, receiver, trustee, etc. 



TITLE III. 
Forms relating to motions a^d orders generally. 

(Code Civ. Pro., Ch. 8, Tit. 5.) 
No 324. Notice of motion, general form. 
323. Order to show cause, general form. 
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TITLE IV. 
Fbrms relating to miscellaneous practice regulaUom. 

Abticlb First. 

Forms relating to general regulations respecting time. 

(Code Civ. Pro., Ch. 8, Tit. 6, Art. 1.) 

No. 336. Order enlarging time within which proceeding in action must be 

taken. 

337. Order after expiration of time for proceeding, allowing it to he taken. 

338. Order allowing appeal to be taken by heir, devisee or personal rep- 

resentative in certain cases. 

Abticlb Second. 

Sbrms relating to service of papers. 

(Code Civ. Pro., Ch. 8, Tit. 6, Ai-t. 3.) 

No. 339. AflBdavit of personal service of notice or other paper in action on 
party or attorney. 

330. Affidavit of service by mail of paper in action on party or attorney. 

331. Affidavit of service on attorney during his absence from his office. 
333. Affidavit of service on party at his residence. 

333. Affidavit of service on county clerk for non-resident party. 

Abticle Thibd. 
Forms relating to discovery of books and papers. 
(Code Civ. Pro., Ch. 8, Tit. 6, Art. 4.) 
No. 334. Petition for the discovery of book, document or other paper. 

3§5. Order to show cause why discovery or inspection should not be 
allowed. 

336. Affidavit to procure Order vacating order to show cause why dis- 

covery should not be allowed. 

337. Order vacating order to show cause why discovery should not be 

allowed. 

338. Order on return of order to show cause why discovery should not 

be allowed. 

339. Certificate of inspection by referee. 

Abticle Foubth. 
Forma rdating to bonds and undertakings generaMy. 
(Code Civ. Pro., Ch. 8, Tit. 6, Art. 5.) 
No. 340. Bond in action or legal proceeding, general form. 

341. Undertaking in action or legal proceeding, general form. 
343. Order granting leave to prosecute bond or undertaliing, executed to 
people or public officer for benefit of party or perscr interested. 

Abticle Fifth. 

Forms relating to consolidating causes, interpleader, dismissal of complaint for 

neglect to serve summons or to proceed, etc. 

(Code Civ. Pro., Ch. 8, Tit. 6, Art. 6.) 

No. 348. Affidavit to move for consolidation of actions. 
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No. 344. Order consolidating actions. 

345. Notice by plaintiff of consolidation of actions. 

346. Affidavit to obtain order of substitution of claimant as defendant. 

347. Notice of motion to substitute claimant for defendant. 
848. Order -substituting claimant and discharging defendant. 

349. Order dismissing complaint for neglect to serve summons upon 

some of the defendants. 

350. Affidavit on motion to dismiss complaint for failure to proceed in 

action. 

351. Order dismissing complaint for failure to proceed in action. 

353. Notice of motion for trial of issues^by jury. 
358. Order for trial of issues by jury. 

354. Order referring to referee the settlement of issues. 

355. Report of master settling Issues and questions to be tried. 



CHAPTER IX. 

F0BM8 RELATING TO EVIDENCE. 

TITLE I. 

Forms relating to compeRing ilie attendance and testimony of a wittiet*. 

(Code Civ. Pro., Ch. 9, Tit. 3.) 

No. 856. Affidavit of service of subpoena. 

857. Subpoena to witness. 

358. Subpoena ticket. 

359. Subpoena and ticket with duces tecum clause. 

360. Affidavit to procure warrant to apprehend defaulting witness. 
861. Warrant for apprehension of witness. 

863. Warrant for commitment of witness for failure to testify in cases 
arising under section 854, Code Civ. Pro. 

363. Order discharging witness, or other person, from improper arrest. 

364. Affidavit to procure discharge of witness from arrest. 

365. Affidavit to be made by witness on request of sheriff. 



TITLE II. 
Forms relating to depositions. 
Article Fibst. 
Forms relating to depositions taken and to be used within tTie State. 
(Code Civ. Pro., Ch. 9, Tit. 3, Art. 1.) 
No. 366. Affidavit to obtain order for examination of a party, etc., in pend- 
ing action. 

367. Affidavit to obtain order for examination of person who expects to 

be a party to action. 

368. Order for examination of party, etc. , before trial. 

369. Order for examination of person who expects to be a party to an 

action, etc. 

370. Affidavit of service of order for examination of party, etc. 
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No. 371. Stipulation for taking of deposition. 

373. Deposition of party, or expected party, and return by judge or 
referee. 

373. Affidavit to obtain order to take deposition or affidavit to be used 

on motion. 

374. Order appointing referee to take affidavit to be used on motion. 

Article Secohx). 

Pbrmi relating to depositions, taken without the State, for use within ihe State. 

(Code Civ. Pro., Ch. 9, Tit. 3, Art 3.) 

Ho. 375. Affidavit to obtain commission for examination of witness. 

376. Affidavit for commission in case of default. 

377. Affidavit for commission after judgment, wbere necessary to carry 

the judgment into efEect. 

378. Affidavit for commission under subdivision three, section 888, Code 

Civil Procedure. 

379. Affidavit for commission under subdivision four, section 888, Code 

Civil Procedure. 

380. Notice of motion for commission. 

381. Order for a commission. 

383. Commission to examine witness out of the State. 
383 Interrogatories to be annexed to commission. 

384. Cross-interrogatories to be annexed to commission. 

385. Notice of settlement of interrogatories. 

386. Order for commission to issue, to examine wholly, or in part, on 

oral questions. 

387. Commission to examine witnesses wholly, or in part, on oral questions. 

388. Affidavit to procure open commission, or for oral examination, or 

to take deposition. 

389. Open commission to examine witness. 

390. Notice of examination upon oral questions, and of taking deposition. 

391. Order for open commission or taking deposition. 

393. Affidavit of agent, or of party receiving from agent, by whom com- 

mission or deposition is returned. 
393 Stipulation that commission issue. 

394. Notice of motion for suppression of commission. 
095. Order for the suppression of a conmiission. 

396. Affidavit for commission, where the witness does not understand the 

English language. 

397. Order for commission, where witness does not imderstand the En- 

glish language. 

398. Letters rogatory. 

Article Third. 
Forms relating to depositions, taken within the State, for use without the State. 
(Code Civ. Pro., Ch. 9, Tit. 3, Art. 3.) 
No. 399 Subpoena for attendance of witnesses before commissioner in suit 
pending in foreign State or country. 
400. Affidavit to obtain subpcena in suit in foreign court, where no com- 
mission has been issued. 
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No. 401. SubpcBna of judge or justice of the peace in foreign suit, where no 
commission has issued. 



TITLE III. 

Forma relating to documenia/ry evidence. 
(Code Civ. Pro., Ch. 9, Tit. 4, Art. 1.) 
No. 402. Certificate by officer having custody of paper that it cannot be 
found. 
403 Notary's certificate of presentment, etc. , of note, etc. 
404. Notary's certificate of protest of bill for non-acceptance. 
405 Affidavit to prevent notary's certificate of presentment, etc., being 
presumptive evidence. 



CHAPTER X. 

F0BM8 RELATING TO TRIALS. 

TITLE I. 

Abticlb Fikbt. 

Forma rdo'^ng to noticing action for trial, and placing same upon calendar. 

(Code Civ. Pro., Ch. 10, Tit. 1, Art. 1.) 

No. 406. Notice of trial at circuit or special term. 

407. Notice of trial before referee. 

408. Note of issue. 

Aktiolb Second. 

Form^ relating to place of trial. 

(Code Civ. Pro., Ch. 10, Tit. 1, Art. 2.) 

No. 409. Demand by defendant for change of place of trial to proper county. 

410. Consent by plaintiff's attorney to change of place of trial to proper 

county. 

411. Affidavit to procure change of place of trial to proper county after 

demand. 
413. Affidavit to procure change of place of trial for convenience of 
witnesses. 

413. Affidavit to change place of trial to secure an impartial trial. 

414. Notice of motion to change place of trial. 

415. Order to show cause why place of trial should not be changed with 

stay of proceedings. 

416. Affidavit to prevent change of place of trial. 

417. Order changing place of trial. 

Article Thted. 
Forms relating to exceptions, case and motion for a new trial. 
(Code Civ. Pro., Ch. 10, Tit. 1, Art. 3.) 
No. 418. Exceptions to ruling of court or referee. 
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No. 419. Case (without exceptions) on appeal from judgment, rendered upon 
verdict of jury. 

420. Case (containing exceptions) on appeal from judgment, rendered on 
trial by jury. 

431. Case and exceptions, on appeal from judgment, rendered upon re- 
port of referee or decision of the court. 

423. Notice to be indorsed on case. 

423. BiU of exceptions. 

424. Amendments proposed to case or exceptions. 

425. Notice of settlement of case, etc. 

426. Notice of motion for a new trial. 

427. Order granting or denying motion for a new trial. 

428. Affidavit to move for new trial on the ground of surprise. 

429. Affidavit to move for new trial on the gjound of newly discovered 

evidence. 

430. Order for time to prepare case with stay of proceedings. 



TITLE II. 

Bbrma relating to trials vrithout a jury. 
(Code Civ. Pro., Ch. 10, Tit. 2.) 
No 431. Decision of judge on trial by the court. 

432. Order of court upon trial of issues of law. 

433. Stipulation referring action. 

434. Order appointing referee pursuant to stipulation. 

435. Notice of motion for reference. 

436. Affidavit to move for compulsory reference. 

437 Order of reference, where examination of long account is involved 

438. Affidavit to oppose motion for reference. 

439. Oath of referee. 

440. Waiver of referee's oath. 

441. Subpcena before referee. 

442. Attachment against witness for not obeying a subpoena. 

443. Referee's report on trial of issues. of fact. 

444. Referee's report on trial of demurrer. 

445. Requests to court or referee to find upon facts and law. 



TITLE III 

Forms relating to trial jurors. 

Article Fikst. 

Fm'ms reUUing to striking and procuring a special jury, and proeuring a foreign 

jury. 
(Code Civ. Pro., Ch. 10, Tit. 3, Art. 4.) 
No. 446. Notice of motion for struck jury. 

447. Order for striking special jury. 

448. Notice of striking a special jury when ordered by the court. 
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No. 449. County clerk's or commissioners list of special jurors to be delivered 
to the sheriff. 

450. Notice by sheriCE, who is directed to summon foreign jury, to the 

clerk or commissioner of jurors of the county, 

451. Order for a foreign jury. 



TITLE IV. 

Forma relating to trial by jury. 

Aeticle First. 

Forms relating to the 'cerdict. 

(Code Civ. Pro., Ch. 10, Tit. 5, Art. 2.) 

No. 453. Clerk's mtnutes of trial. 

453. Same, upon verdict, subject to the opinion of the court. 

454. Same upon special verdict. 

455. Judgment upon verdict. 



CHAPTER XI. 

FORMS RELATING TO JUDGMENTS. 

TITLE I. 

Article Fiebt. 

Forms relating to general provisions concerning judgmentg. 

(Code Civ. Pro., Ch. 11, Tit. 1, Art. 1.) 

No. 456 Final judgment for plaintiff, general form, for recovery of money. 

457. Final judgment, general form, other than upon defaults for general 

relief, for plaintiff or defendant. 
45 '. Order of severance of an action against several defendants. 

Akticle Second. 
Forms relating to mode of taking and entering a judgment. 
(Code Civ. Pro., Ch. 11, Tit. 1, Art. 2.) 
No. 459. Affidavit of default on motion for judgment. 

460. Notice of application to the court for judgment on default. 

461. Notice of assessment of damages by the clerk on default. 

462. Pinal judgment, upon default of defendant, in actions specified in 

section 420, Code CivU Procedure. 

463. Order for judgment on application to the court. 

464. Inquisition on writ of inquiry. 

465. Writ of inquiry. 

466. Demand by defendant of notice of execution of writ of inqidry. 

467. Notice of execution of writ of inquiry, 

468. Notice of assessment, computation, etc., by referee. 

469. Judgment upon application to the court on default. 

470. Order of reference, on application for judgment, after service by 

publication, etc. 
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Ko 471, Affidavit, on motion for judgment, after service by publication. 

473. Referee's report, on application for judgment, after service by pub- 
lication. 

473. Undertaking, on application for judgment, where summons is 

served by publication. 

474. Order for judgment in case of service by publication, etc. 

475. Judgment where summons is served by publication. 

476. Order of severance of action into two or more actions. 

477. Order for final judgment, upon demurrer, where decision does not 

direct final judgment. 

478. Final judgment upon demurrer. 

479. Judgment upon report of referee, or decision of court on trial of 

issues. 

480. Notice of motion for confirmation of report of referee, etc., in ac- 

tion for divorce. 

481. Same notice where husband is plaintiff. 

482. Judgment for limited divorce, upon referee's report. (See form 

No. 816 ) 

483. Judgment of absolute divorce, on report of referee. (See form No. 

811.) 

484. Interlocutory judgment, upon decision of demurrer. 

Article Thied. 
Wm'ms relating to Hen and satisfaction of a judgment, discharge of lien, etc. 
(Code Civ. Pro., Ch. 11, Tit. 1. Art. 3.) v 
No. 485. Notice of levy upon real property, or chattel real, after ten years 
from time of filing judgment roll. 

486. Affidavit on motion to exempt real property from lien of judgment 

pending appeal. 

487. Notice of motion for order exempting real property, etc, from lien 

of judgment pending appeal. 

488. Order suspending lien of judgment upon appeal. 

489. Satisfaction of judgment. 

490. Notice of motion for cancellation and discharge of judgment, after 

discharge of debtor in bankruptcy. 

491. Affidavit ou motion for cancellation of judgment, after discharge in 

bankruptcy. 

492. Order cancelling and discharging judgment, after discharge of 

debtor in bankruptcy. 



TITLE n. 

Fbrms relating to judgments taken mtlumt process. 

Article First. 

forms rdatim) to confession of judgment. 

(Code Civ. Pro., Ch. n. Tit. 2, Art. 1.) 

No. 493. Statement on confession of judgment without action. 

494. Judgment entered by confession. 

495. Bill of costs on entry of judgment by confession, 
D 



xxvi Contents. 

Article Second. 
Forms relating to submission of controcersy on facts admitted. 
(Code Civ. Pro., Ch. 11, Til. 3, Art. 2.) 
No. 496. Statement on submission of controversy without action. 

497. Order for judgment upon submission of controversy without actton. 

498. Judgment upon submission of controversy without action. 



TITLE III. 
Forms relating to vacating or setting aside a judgment for irregula/rity or error in 

fact, etc. 
(Code Civ. Pro., Ch. 11, Tit. 3.) 
No. 499. Notice of motion to set aside a final judgment for irregularity. 

500. Notice of motion to set aside judgment for error in fact. 

501. Notice of motion to set aside a regular judgment entered by default. 

502. Order to show cause why judgment should not be set aside, etc. 

503. Order setting aside judgment, etc., and directing restitution. 



CHAPTER XII. 

FORMS BELATINO TO APPEALS SPECIFIED IN CHAPTER 
TWELVE OF CODE OF CIVIL PROCEDURE. 

TITLE I. 

Forms relating to general provisions concerning appeals provided for in chapter 

twelve of Code of Civil Procedure. 

(Code Civ. Pro., Ch. 13, Tit. 1.) 

No. 504. Affidavit to procure order of substitution of executor, etc, on death 

of party, where adverse party has died before appeal was taken. 

505. Order substituting executor, etc. , of deceased party as respondent 

on appeal, where adverse party has died before appeal was taken. 

506. Affidavit to procure order to show cause (No. 507) why judgment, 

etc. , should not be reversed, etc. 

507. Order to show cause why judgment, etc., should not be reversed, 

etc., where party to appeal dies and order of substitution is not 
made within three months after such death. 

508. Order on return of order to show cause (No. 507) why judgment, 

etc. , should not be reversed, etc. 

509. Affidavit to obtain order substituting represeiitative of deceased 

party to appeal. 

510. Order substituting representative of deceased party to appeal. 

511. Notice of appeal from final judgment or order. 
513. Notice of appeal from judge's order. 

513. Notice of appeal to the Court of Appeals, general form. 

514. Notice of appeal to the Court of Appeals from order granting new 

trial. 
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No. 515. Affidavit on application to serve notice of appeal where ftttortiey is 
dead and respondent cannot be found in the State. 
516. Order directing as to manner of service of notice of appeal upon 

respondent, where he cannot be found in Ihe State. 
517 Affidavit to procm-e order for entering of order made by judge out 
of court. 

518. Order that judge's order made out of court be entered. 

519. Order vacating judge's order on proof of non-compliance with order 

directing it to be entered. 

530. Waiver of security on appeal. 

531. Notice of deposit in lieu of rmdertaking on appeal. 

533. Order for new undertaking where sureties are insolvent. 

533. Notice of motion that appellant file new undertaking. 

534. Notice to appellant's attorney of entry of judgment or order of 

affirmance, before suit on undertaking. 

535. Affidavit to obtain order discharging levy under execution, where 

appeal has been taken and security given. 

536. Notice of motion to discharge levy undet eicecution, where appeal 

has been taken and security given. 

537. Order discharging levy under execution, where appeal has been 

taken and security given. 
538 Notice of motion to dismiss appeal. 
539. Order dismissing appeial on motion. 

530. Order oA decision of appeal from order. 

531. Order affirming judgment on appeal. 
533. Judgment of affirmance on appeal. 

533. Judgment of reversal on appeal. 

534. Judgment dismissing appeal. 

535. Order of Supreme Court Upon remittitur from Court of Appeals 

affirming judgment. 
586. Judgment upon remittitur from Court of Appeals affirming judg- 
ilient. 



TITLE II. 

Forms relating to a/ppeaU to tlie Court of Appeals, and to appeah to the General 

Term of the Supreme Court or of a city court. 

TITLE ill. 

Forms relating to a/ppeals to the Supremo Court from an inferior court. 
(Code Civ. Pro., Ch. 13, Tits. 3, 4.) 

No. 537. Notice of entry of order to limit time of appeal therefroin to Court 
of At)peals. 
i638. tTndertakihg to stay proceedings on appeal from judgment ot* order, 
directing the payment of money. 

539. Undertaking on appeal from judgment or order, directing the pay- 

ment of money in fixed installments. 

540. Undertaking on appeal from judgment or order for recovery of a 

chattel or assignment or delivery of property. 

541 . Undertaking on appeal from judgment of foreclosure and sale. 
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No. 543. Undertaking on appeal from judgment or order for the possession 
of real property, etc. 

543. Notice of exception to sureties in undertaking on appeal. 

544. Notice of justification of sureties in undertaking given on appeal 

545. Notice of allowance of sureties. 

546. Allowance by judge of sureties after justification. 

547. Undertaking on appeal from order, directing payment of money, 

■with stay. 

54a. Affidavit to obtain stay of proceedings upon appeal from order, et^. 

549. Notice of motion for stay of proceedings on appeal from order, etc, 

550. Order staying proceedings on appeal from order, etc. 

551. Notice of entry of judgment or order to limit time for appeaL 



TITLE IV. 

Forms relating to appeals from delerminations in special proceedings. 

(Code Civ. Pro., Ch. 13, Tit. Ci.) 

No. 553. Notice of appeal from order made in a special proceeding. 



CHAPTER XIII. 

F0BM8 RELATING TO EXECUTIONS. 

TITLE I. 

Forms relating to executions, time and manner of issuing same, and to officers 

executing them. 
(Code Civ. Pro., Ch. 13, Tit. 1.) 
No. 553. Order directing issuing of execution against sheriff to person othei 
than coroner. 

554. Bond of person to whom execution against sheriff is directed. 

555. Clerk's certificate of filing bond by party to whom execution against 

sheriff is to be directed. 

556. Execution against property, general form. 

557 Execution against property on judgment of justice of the peace, 
docketed with county clerk. 

558. Execution against property, when warrant of attachment has been. 

levied by sheriff. 

559. Execution against real or personal property in the hands of an 

executor, etc. 

560. Indorsement on execution against executor or administrator. 

561. Execution under subdiyision 1 of section 1731, Code Civ. Pro. 
563. Execution for the delivery of possession of a chattel and to satisfy a 

sum contingently awarded against the judgment debtor. 

563. Execution against the person. 

564. Execution for the delivery of possession of real property or a chattel. 

vrith damages. 

565. Affidavit on motion for leave to issue execution. 

566. Notice of motion for leave to issue execution. 
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Ko. 567. Order to show cause why execution should not issue 

568. Order granting leave to issue eKecution. 

569. Notice of motion for leave to issue execution against property of 

deceased judgment debtor. 

570. Affidavit on motion for leave to issue execution against property of 

deceased judgment debtor. 

571. Order of court granting leave to issue execution against property of 

deceased judgment debtor. 

572. Petition to surrogate's court for leave to issue execution against 

property of deceased judgment debtor. 

573. Decree of surrogate's court granting leave to issue execution against 

property of deceased judgment debtor. 

574. Indorsement upon execution against the survivors of several judg- 

ment debtors. 

575. Order appointing person to proceed upon execution where the 

sheriff is dead and there is no under-sheriff. 



TITLE II. 

Forms relating to enforcing execution against property, exemption, sale, redemp- 
tion, etc. 

Article First. 
Forms relating to property exempt from hry and sale. 
(Code Civ. Pro., Ch. 13, Tit. 2, Art. 1.) 
No. 576. Notice to exempt burial lot from execution. 

577. Notice of homestead exemption. 

578. Complaint in judgment creditor's action to procure a judgment 

directing sale of property exempted as a homestead. 

579. Notice cancelling exemption. 

Article Second. 

Forms relating to lien of an execution upon personal property, levy upon and sale 

of personal property, etc. 

(Code Civ. Pro., Ch. 18, Tit. 2, Art. 2.) 

No. 580. Affidavit on application for order discharging personal property of 
firm from levy. 

581. Notice of motion for release from levy of personal property of part- 

nership. 

582. Order releasing personal property of partnership. 

583. Order to show cause why partnership property should not be re- 

leased from levy. 

584. Order on return of order to show cause why partnership property 

should not be released from levy. 

585. Undertaking to obtain release of partnership property from levy. 

586. Inquisition of jury upon claim to property levied on. 

5 7. Undertaking to prevent relinquishment of levy upon property after 
inquisition by sheriff's jury. 
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No. 588. Affidavit to move for substitution of indemnitors for slieriff. 
589. Order substituting indemnitors as defendants in place of slierijff. 
090. Order when indemnity related to a part only of the property levied 
upon. 

591. Order where action is brought against the sheriffl and the indemni- 

tors, etc. 

592. Notice by sheriff to indemnitors of commencement of action. 

593. Notice of sale of personal property by sheriff under execution. 

Article Thibd. 

Forms relating to sale, redem/ption and conveyance of real property, rights and lia 
biiities of persons interested. 

(Code Civ. Pro., Ch. 13, Tit. 2, Art. 3.) 
No. 594. Direction to be indorsed on execution issued to county where nx)rt- 
gaged property is situated, where judgment is for debt secured by 
mortgage. 

595. Notice of sale by sheriff of real estate under execution. 

596. Sheriff's certiticate of sale of real property. 

597. Affidavit to obtain order to prevent waste. 

598. Order to prevent waste. 

599. Affidavit to obtain order to show cause why party should not be 

punished for violation of the order. 

600. Order to show cause why person violating order should not be pun- 

ished for contempt. 

601. Warrant to sheriff. 

602. Undertaking to supersede warrant. 

603. Order superseding warrant and discharging wrong-doer. 

604. Certificate of satisfaction of mortgage under which redemption is 

made. 

605. Certificate of satisfaction of judgment under which redemption is 

made. 

606. Affi'lavit of amount due on judgment. 

607. Verification of assignment of judgment or mortgage. 
60 -s. Affidavit of amount due on mortgage. 

609. Sheriff's certificate on redemption by judgment debtor, his grantees, 

etc. 

610. Sheriff's certificate of redemption by a junior judgtotent creditor. 

611. Sheriff's certificate of redemption by a senioi- judgment creditor. 
613. Sheriff's certificate on redemption by a mortgagee. 

613. Sheriff's deed on sale under execution. 

Akticlb FotrtRTH. 
Forms relating to remedies for failure of title, and to enforce contribution. 
(Code Civ. Pro., Ch. 13, Tit. 3, Art. 4.) 
No. 614. Complaint in action to recover purchase money when purchaser is 
evicted. 
615. Complaint in action for contribution by one of two or more judg- 
ment debtors. 
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No. 616. Complaint in action for contribution by heir, devisee, etc., of joint 
judgment debtor, who has redeemed from sale. 

617. Affidavit by joint judgment creditor or redeeming creditor to pre- 

serve lien of judgment. , 

618. Notice to county clerk. 

619. Affidavit by heir, etc., of judgment debtor, who has redeemed a 

portion of premises sold to preserve lien. 
630. Entry by clerk upon docket to preserve lien. 



CHAPTER XIV. 

FORMS BELATING TO SPECIAL PBCkVISIOJSTS OF CODE OF CIVIL 
PROCEDUBE, BEOULATINQ ACTIONS RELATING TO PROP- 
ERTY. 

TITLE I. 

Akticle Fikst. 
Forms relating to actions to recover real property. 
(Code Civ. Pro., Ch. 14, Tit. 1, Art. 1.) 
No. 621. Complaint in action for the recovery of real property (No. 1). 
633. Same (No. 3). 
633. Same (No. 3). 

eS4. Complaint for recovery of real estate by grantee in the name of his 
grantor of land held adversely. 

625. Complaint for recovery of real property held under lease in fee, 

when right of entry is reserved for want of distress. 

626. Notice of intention to re-enter. 

627. Notice of motion for restoration to possession. 

628. Affidavit on application to the couit for delivery of property. 
639. Order directing delivery of property. 

630. Affidavit on motion for order directing plaintiff's attorney to pro- 

duce his authority. 

631. Order requiring plaintiff's attorney to produce evidence of his 

authority to commence action. 

632. Evidence of attorney's authority to commence action for recovery 

of real property. 

633. Order dividing action for real property. 

634. Verdict in action for recovery of possession of real property. 

635. Order dividing action on death of a party. 

686. Affidavit on motion for division of action, where different parties 
succeed to the rents and profits or liability therefor and to the real 
estate. 

637. Order dividing action where party dies and different persons suc- 

ceed to his liability for rents and profits and to his interest in the 
property. 

638. Affidavit on application for new trial in ejectment suit. 

639. Notice of motion for order granting new trial, etc. 

640. Order granting new trial on application of party against whom 

judgment was rendered. 
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Akticlb Second. 

Forms relating to action for partition. 

(Code Civ. Pro., Ch. 14, Tit. 1, Art. 2.) 

No. 641. Affidavit on application to surrogate for leave to bring pa.'tition 
action by infant. 
643. Order directing partition suit to be brought by infant. 

643. Bond of guardian ad litem in partition suit. 

644. Complaint in action for the partition of real property held under 

devise containing provisions for trust estate and remainders. 

645. Complaint in action for partition of real propei'ty among heirs-at-law 

646. Notice to be annexed to summons served by publication upon un- 

known owners. 

647. Affidavit to move for reference in partition suit, where a defendant 

has made default, or a party is an infant, etc. 

648. Notice to parties who have appeared of motion for order of 

reference. 

649. Order of reference where defendant has made default, or is an 

infant, etc. 

650. Referee's report as to title, etc. 

651. Interlocutory judgment in partition suit. 

6")3. Interlocutory judgment where partial partition is adjudged. 

6D3. Oath of commissioners. 

6u4. Report of commissioners in partition. 

655. Report of commissioners that sale of property, or of some part 

thereof, is necessary. 

656. Final judgment upon report of commissioners making actual 

partition. 

657. Order modifying interlocutory judgment, on report of commis- 

sioners that sale is necessary. 

658. Notice by referee to creditors to prove liens before him. 

659. Affidavit on application by party for money paid into court by 

referee. 

660. Notice of application to the court for moneys. 

661. Affidavit of service upon owner of incumbrance of notice of appli- 

cation by owner for moneys. 
663. Consent of party to accept gross sum in lieu of dower. 

663. Release by married woman of inchoate dower right to her husband. 

664. Referee's report of sale in partition suit. 

665. Final judgment in partition suit, on confirmation of referee's report 

of sale. 

666. Affidavit to move to substitute successor in Interest as a, defendant 

on death of one of two or more plaintiffs or defendants in partition. 

667. Order substituting successor in interest as a party defendant, in case 

of death of one of two or more plaintiffs or defendants. 

668. Petition of general guardian of infant, or committee of lunatic, etc, 

for authority to agree to partition. 

669. Notice of motion for authority to agi'ee to partition. 

670. Order granting leave to agree to partition. 

671. Order to show cause why the application should not be granted. 
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No. 672. Order on return of order to show cause. 

673. Referee's report as to merits of application for authority to makf 

partition. 

674. Order upon referee's report. 

Article Thibd. 
Forms relating to aetioafm- dower. 
(Code Civ. Pro., Ch. 14, Tit. 1, Art. 3.) 
Ko. 675. Complaint in action for dower against heirs-at-law in possession. 

676. Complaint in action for damages against heir who has aliened lane. 

after recovery of dower. 

677. Order for interlocutory judgment for admeasurement of dower. 

678. Interlocutory judgment for admeasurement of dower. 

679. Oath of commissioners or referee. 

680. Report of referee or commissioners appointed to admeasure dower. 

681. Order for final judgment of admeasurement. 

682. Final judgment of admeasurement. 

688. Order of reference upon report that admeasurement is not prac- 

ticable. 

684. Order on report of referee, as to a sum to be paid, in lieu of dower. 

685. Final judgment for amount in lieu of dower, etc. 

686. Complaint in action for recovery of money falling due for dower. 

687. Complaint in action to procure a sale of property for unpaid install- 

ments of dower. 
6-'8. Undertaking to prevent stay of execution on appeal from final judg- 
ment admeasuring dower. 

689. Consent to accept a gross sum in satisfaction of dower. 

690. Afiidavit to move for leave to pay gross sum in satisfaction of dower 

691. Notice of motion for leave to pay a gross sum in satisfaction of 

dower. 

692. Order granting leave to pay a gross sum in satisfaction of dower 

right. 

693. Interlocutory judgment for sale in action for dower. 

694. Consent of plaintiff to take a distinct parcel as her dower in lieu of 

a gross sum. 

695. Report of sale in suit for dower. 

696. Final judgment upon report of sale by referee or sheriff in action 

for dower. 

Article Fourth. 
Forms relal'ng to action io foreclose a mortgage. 
(Code Civ. Pro., Ch. 14, Tit. 1, Art. 4.) 
No. 697. Complaint in action to foreclose a mortgage. 

698. Complaint in foreclosure of infant's mortgage, executed pursuant to 

order of court. 

699. Answer of infants in foreclosure suit. 

700. Affidavit on motion for reference in action to foreclose mortgage. 

701. Order of reference in action to foreclose mortgage. 

703. Referee's report of amount due, etc., in action for foreclosure of 
mortgage. 
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No. 703. Final judgment in action for foreclosure of mortgage. 

704. Judgment for deficiency in action for foreclosure of mortgage. 

705. Notice of pendency of action to foreclose mortgage. 

706. Sheriff's or referee's deed in action to foreclose mortgage. 

707. Report of sale in action for the foreclosure of mortgage. 
703. Order confirming report of sale. 

709. Notice of claim to surplus moneys. 

710. Notice of motion for reference to obtain surplus moneys. 

711. Affidavit on motion for reference on claim to surplus m.oneys. 

712. Order of reference as to claims on surplus moneys. 

713. Summons of referee upon such reference. 

714. Certificate of clerk as to filing notices of claim to surplus moneys. 

715. Claim of creditor before referee to surplus moneys. 

716. Referee's report as to surplus moneys. 

717. Notice of motion for payment of surplus moneys to claimant. 

718. Order for payment of surplus moneys. 

719. Complaint in action for strict foreclosure. 

720. Judgment for strict foreclosure. 

721. Complaint in action to redeem mortgaged premises by heirs-at-law 

against mortgagee in possession. 

722. Same, 'by mortgagor against mortgagee. 

728. Same, by lessee against mortgagor and mortgagee. 

724. Judgment in action for redemption of mortgaged premises. 

725. Affidavit on application for writ of assistance in foreclosure suit 

726. Writ of assistance in foreclosure suit. . 

Ahticlb Fifth. 
Forms relating to action to compel the determination of claim, to real property. 
(Code Civ. Pro., Ch. 14, Tit. 1, Art. 5.) "^ 

No. 727. Complaint in action to compel the determination of claim to real 
property. 

728. Answer in suit for the determination of claim to real property. 

729. Final judgment av^arding defendant possession in action to compel 

determination of claim to real property. 

730. Final judgment for the plaintiff in action for determination of claim 

to real property. 

731. Complaint in action to determine widow's dower. 

Article Seeth. 
'Forms relating to action for waste. 
(Code Civ. Pro , Ch. 14, Tit. 1, Art. 6.) 
No. 732. Complaint by devisee of lessor against tenant in action for waste. 

733. Complaint by heir-at-law of lessor in action for waste. 

734. Complaint in action for waste by lessor against lessee. 

735. Complaint in action for waste by remainderman against life-tenant. 

736. Complaint in action for waste against tenant in dower. 

737. Complaint in action for waste by ward against guardian, 

738. Complaint in action for waste by grantee of real property sold under 

execution. 
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No. 739. Complaint in action for waste by joint-tenant, or tenant in common, 
against his co-tenant. 
'''40. Judgment for treble damages in action for waste. 

Article Seventh. 

Forms relating to action for a nuisance. 

(Code Civ. Pro., Ch. 14, Tit. 1, Art. 7.) 

No. 741. Complaint in action for a nuisance. 

Aeticlb Eighth. 

Bbrms relating to otfier actions concerning real property. 

(Code Civ. Pro., Cb. 14, Tit. 1, Art. 8.) 

No. 743. Complaint in action against person in possession as life-tenant and 

holding over. 

743. Complaint in action by joint tenant or tenant in common to recover 

his proportion of rents and profits of real estate. 

744. Complaint in action for cutting down, etc. , trees. 

745. Complaint for forcible entry and detainer. 

Abticle Ninth. 

Forms relating to general prommns of Code of Civil Prrcedure applicable to real 

actions. 

(Code Ciy. Pro., Ch. 14, Tit. 1, Art. 8.) 

No. 746. Notice of pendency of action by plaintiff. 

747. Notice of pendency of action by defendant. 

748. Notice of sale of real property under judgment. 

749. Terms of sale under judgment. 

750. Notice of postponement of sale under judgment. 

751. Affidavit on application for order staying waste. 

752. Order restraining defendant from commission of waste. 

753. Affidavit to procure a survey of premises in action relating to real 

property. 

754. Notice of motion for survey. 

755. Order for survey. 

758. Complaint against party in possession under conveyance from de- 
fendant, after filing of lis pendens, in action of ejectment or for 
dower. 

TITLE II. 
Vormi relating to actions relating to chattels. 

Article First. 
Forms relating to action to recover a chattel, 
(Code Civ. Pro., Ch. 14, Tit. 2, Art. 1.) 
No. 757. Affidavit of plaintiff to require chattel to be replevied. 

758. Affidavit of agent, or attorney of plaintiff, to require a chattel to 

be replevied. 

759. Undertaking in replevin. 
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No. 760. Notice of exception to sureties. 

761. Affidavit by defendant to require a return of chattel replevied with 

notice. 
763. Affidavit by agent or attorney of defendant to require return of 

cliattel replevied. 

763. Undertaking on part of defendant to obtain return of chattel re- 

plevied. 

764. Notice by sheriS to plaintifE that he requires indemnity on claim by 

third person. 

765. Affidavit by third person claiming title to chattel replevied 

766. Affidavit by agent or attorney of third person claiming title to chat- 

tel replevied. 

767. Complaint in action by claimant against sheriff. 

768. Undertaking indemnifying sheriff on claim by third person. 

769. Sheriff's return to requisition for replevy of chattel on delivery 

thereof to the plaintiff. 

770. Sheriff's return where a third person claims the chattel, and the 

plaintiff indemnifies or refuses to indemnify sheriff. 

771. Sheriff's return of redelivery of chattel to defendant. 
773. Sheriff's return where none of the chattels is found. 

773. Notice to sheriff to file return. 

774. Notice by plaintiff of abandonment of claim to chattels not replevied. 
77.'). Complaint in action for a chattel. 

776. Complaint for the wrongful detention of chattel or chattels. 

777. Answer in action for a chattel. 

778. Notice that defendant demands judgment for return of chattels. 

779. Verdict, report or decision in action for chattel. 

780. Final judgment in action for chattel. 

781. Complaint against sureties on undertaking given by defendflnt to 

procure return of chattel. 
783 Complaint on undertaking given by plaintiff on replevy of chattel. 
783. Answer in action upon undertaking in replevin that chattel waa 

injured or destroyed. 

Aetici-e Sbcoio). 
Forms relaiing to action to foreclose a lien upon a chattd. 
(Code Civ. Pro., Ch. 14, Tit. 2, Art. 2.) 
No. 784. Complaint in action to foreclose a chattel mortgage. 

785. Complaint for foreclosure of lien by pledge. 

786. Final judgment for the plaintiff upon default, in action to foreclose 

lien upon chattel. 

787. Affidavit to procure warrant in action for foreclosure of chattel lien. 

788. Warrant for seizure of chattels in action for foreclosure of lien. 

789. Undertaking on granting warrant in suit to foreclose chattel lien. 
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FORMS OF CIVIL PROCEDURE. 



CHAPTER I. 



FORMS RELATING TO COURTS AND THE MEMBERS AND 
OFFICERS THEREOF. 

TITLE I. Forms relating to the courts of the State; their general powers and 

attributes. 
TITLE n. Forms relating to provisions of general application to the judges 

and certain other officers of the courts. 

TITLE I. 
Article First. 

(Code Civ. Pro., Ch. 1, Tit. 1, Art. 2.) 

FORMS RELATING TO GENERAL POWERS AND ATTRIBUTES OF 

THE COURTS. 
No. 1. Mandate of commitment for criminal contempt.' 



No. 1. 
Mandate of Commitment for Criminal Contempt. 

(Code Civ. Pro., § 11.) 

At a Court [of General Sessions of the Peace] held in and 

for the county of [New York], at, etc., on the 

day of , 18 — . 

Present, . 

In the matter 

of 

A. J. H. 



The grand jury, heretofore in due form selected, drawn, 
summoned and sworn to serve as grand jurors, in [the Court 

' The proceedings for criminal con- Proceedings in the latter cases are 

tempts are expressly made inapplicable regulated by §§ 3366 to 3293 of Code 

to cases specified in § 14, Code Civ. Civ. Pro., and the forms relating to 

Pro., (§ 13 id. ) them will be found at Nos.1185 to 1212. 



2 Forms Relating to 

of Greneral Sessions of the Peace, in and for the city and 
county of New York], come into court and make complaint 
by and through their foreman, theretofore duly appointed 
and sworn, that A. J. H., after being duly summoned and 
sworn, as prescribed by law, as a witness in a certain mat- 
ter and complaint, pending before such grand jury, whereof 
they had cognizance [against certain aldermen and members 
of the common council of the city of New York, for feloni- 
ously receiving a gift of money, under an agreement that 
their votes should be influenced thereby in a matter then 
pending before said aldermen and members of the common 
council in their official capacity], did then and there refuse 
to answer the following legal and proper interrogatory, pro- 
pounded to him, the said A. J. H., to wit: ["What did 
you do with the pile of bills received from Thomas Hope, 
and which he told you amounted to ^50,000?"] and the 
said A. J. H. then and there, instead of answering the said 
interrogatory, stated as follows, to wit : [ ' 'Any answer which 
I could give to that question would disgrace me, and would 
have a tendency to accuse me of a crime. I therefore demur 
to the question, referring to the ancient common-law rule, 
that no man is held to accuse himself, and to the sixth sec- 
tion of the first article of the constitution of this State."] 
and the court having then and there decided that the said 
interrogatory is a legal and proper one, and that the reasons 
given by the said A. J. H. for not answering the same are 
invalid and insufficient ; and now ordering the said A. J. H. 
to answer the said interrogatory, and he, the said A. J. H., 
stiU contumaciously and unlawfully refusing to answer the 
said interrogatory, the court doth hereby adjudge the said 
A. J. H., by reason of the premises aforesaid, guilty of a. 
criminal contempt of court ; and doth further order and 
adjudge that the said A. J. H., for the criminal contempt 
aforesaid, whereof he is convicted, be [imprisoned by the 

sheriflE of the county of , in the jail of the said 

county, for the term of thirty days J.' 

■ The above form is taken from the form the order to the definition of a 
commitment in People ex rel. Hackley mandate, as given in section 3343, subd. 
V. Kelly (34 N. Y., 74), except that the 3 of Code Civ. Pro. It may be 
words ''by the sheriff of the county of easily adapted to other commitments 
" are inserted, so as to con- for criminal contempt. See, also 
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TITLE II. 
Article First. 

(Code Civ. Pro., Ch. 1, Tit. 2, Art. 2.) 
FORMS RELATING TO ATTORNEYS AND COUNSELORS AT LAW. 
No. 2. Order admitting attorneys and counselors 

3. Oatli of office of attorneys and counselors. 

4. Clerk's certificate of admission of attorneys and counselors, 
6. Notice in case of death or disability of attorney. 



No. 2. 
Order Admitting Attorneys and Connselors. 

(Code Civ. Pro. , §56.) 

At a Term of the Appellate Division of the Supreme 
Court of the State of New York, held in and 

for the Judicial Department, at the court 

house, in the • of ■, on the 

day of , 18 — . 



Present, Hon. 



-, Presiding Justice. 
Associate Justices. 



etc. [naming each Justice]. 
, and [name other applicants and their 



A. B., of 

residences] having applied to be admitted to practice as at- 
torneys and counselors in the courts of record of this State, 



Henry Bergh's Case, 16 Abb. Pr. [N. 
8.], 266 ; People ex rel. Phelps v. Fan- 
cher, 2 Hun, 226 ; People ex rel. Woolf 
V. Jacobs, 5 id. 428; aff 'd 66 N.Y., 8; 
People ex rel. Kelly v. Aitken, 19 id., 
327; People ex rel. Munsell v. Oyer 
and Terminer (36 Hun, 277, affd S. 
C, 101 N.Y., 245); People ex rel. Mc- 
Donald v. Keeler (99 N.Y.,463, rev'g 
S. C, 83 Hun. 563); Sherwin v. Peo- 
ple (100 N. Y., 351); People ex rel. 
Fries v. Riley (25 Hun, 587) ; People 
ex rel. Jones v. Davidson, (35 Hun, 
471); People ex rel. Webster v. Van 
Tassel (64 Hun, 444); Jacquin v. Jac- 
quin (36 id., 378); People ex rel. Negus 
V. Dwyer (90 N. Y. 402) ; People ex 
rel. Taylor v. Forbes (143 N.Y., 219); 
Matter of Cboate, (41 A. L. J., 287, 



aflF'd S. C, 9 N.Y. Supp. 321; 56 Hun, 
351; 121 N.Y., 678); Stubbs v. Ripley, 
(39 Hun, 626); Roosevelt v. Edson (7 
Civ. Pro. R., 5); In re Griffin, (15 N. 
Y. St. Rep. 292); People ex rel. Gay- 
nor V. McKane (78 Hun, 154); Matter 
of Taylor (8 Misc., 159); People exrel. 
Barnes v. Court of Sessions, (147 N.Y., 
290, rev'g S. C, 82 Hun, 242); King v. 
Barnes, (113 N. Y., 476, affg S. C, 51 
Hun, 550). 

A grand jury is a part of the court, 
and a contempt committed before it is 
deemed a contempt committed in the 
presence of the court. (Henry Bergh's 
Case, supra. Per Hackett, recorder.) 

As to proceedings upon return of 
warrant in justice's court, and that the 
accused must have an opportunity of 
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Attorneys and Counselors. 



being' heard upon commitment by such 
court for criminal contempt, see Peo- 
ple ex rel. Schlosser v. Porter (25 Hun, 
601.) Code Civ. Pro., §§ 2870 to 2874. 

That the provision of this statute em- 
braces disobedience of a peremptory 
mandamus, see People ex rel, Garbutt 
V. R and S. L. R. R. Co. (76 N. Y., 
294} afifg^S. C, 14 Hun, 371). 

As to punishment for a criminal con- 
tempt, see Code Civ. Pro. (§§ 9, 10) 
and People v. Sherwin (1 N. Y. Crim. 
R. 543); Stubbs v. Ripley (supra); Boon 
V. McGucken (67 Hun, 251). 

The mandate in the case of a crimi- 
nal contempt must be issued by the 



court, and not by a justice thereof. 
(People ex rel. Society for Prevention 
of Cruelty to Children v. Gilmore, 26 
Hun, 1); People ex rel. Sherwin v. 
Mead, cited supra. 

It is held in Matter of Watson v. 
Nelson (69 N. Y. 536), that surrogates' 
courts not being- courts of record, could 
not punish for contempt under the Re- 
vised Statutes. But see section 2 of 
Code of Civil Procedure, as amended 
in 1877, by which surrogates' courts 
are made courts of record. 

As to manner of confining prisoner 
upon process for contempt, see Code 
Civ. Pro,, § 157. 
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and having been examined at this term by A. B., etc, 
[naming Board] the State Board of Law Examiners duly 
appointed by the Court of Appeals, and it being found 
that they have complied with the rules established by the 
Court of Appeals for that purpose, and having been ap- 
proved by the said justices holding this term for their 
good character and learning, 

It is hereby ordered, that the said applicants be and 
they are hereby licensed and admitted to practice as at- 
torneys and counselors^ in all the courts of this State. 

No. 3. 
Oath of Office of Attorneys and Counselors at Law. 

(Code Civ. Pro., § 59; Const , Art. ]3, § 1.) 

I do solemnly swear [or affirm] that I will support the 
Constitution of the United States, and the Constitution of 
the State of New York, a,nd that I wiU faithfully discharge 
the duties of the office of attorney and counselor in the 
courts of record of the State of New York, according to 
the best of my ability. 

A. B. 
Subscribed and sworn [or affirmed] ) 

to, in open court, this r 

day of , 18—. ' 

J. L., Olerfc [or M. N., Deputy QlerJc]. 



No. 4. 
Clerk's Certificate Of Admission of Attorney and Counselor. 

(Code Civ. Pro., §§ 56, 59.) 

I, J. L., county clerk of county, and clerk of the Su- 
preme Court in and for said county, do hereby certify that 

A. B.,of ,has been licensed and admitted, by an order 

of the Supreme Court, entered at a Term of the Appellate 
Division thereof, held at , in the county of , on 

' By section 193 of the Code of Civil Constitution or statutes of the State, 

Procedure, the Court of Appeals may regulating the admission of attorneys 

from time to time make, alter and and counsellors at law to practice in 

amend i-ules not inconsistent with the all the courts of record of the State. 
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By an amendment to section 66 of 
the Code of Civil Procedure, made by 
chapter 760 of the laws of 1894, a state 
board of law examiners is created, to 
consist of three members of the bar; 
of at least ten years standing, who 
shall be appointed from time to time 
by the Court of Appeals, and shall 
hold office as a member of such board 
for a tei-m of three years, except un- 
der the first appointment which shall 
be for (terms of one, two and three 
years respectively, until the appoint- 
ment of his successor. Such court 
shall prescribe rules providing for a 
uniform system of examination which 
shall govern such board in the per- 
formance of its duties, and shall fix 
the compensation of its members. 
(See, also, further provisions of said 
§ 56, as amended by said chapter 760 
of laws of 1894, and by chapter 946 of 
laws of 1895, taking effect January 
1, 1896.) 

Rule 1 of the Court of Appeals for 
the admission of attorneys and coun- 
sellors, taking effect January 1, 1895, 
provides that no person shall be ad- 
mitted to practice as an attorney or 
counsellor in any court of record of 



this state, without a, re^ar admlsaion 
to the bar and license to practice 
granted by the Supreme Court at a 
general term thereof. 

See, also, on this subject, sections 
57-59 of the Code of Civil Procedure, 
and Rules 2-9, of the Rules of the 
Court of Appeals above mentioned. 

As to rules governing the disbarring 
and suspension of attorneys and coun- 
selors, see Matter of Eldridge (82 N. 

Y., 161), and In the Matter of,— an 

attorney (86 N. Y., 563, and cases 
therein cited ; also Code Civ. Pro., 
§§ 67, 68, 69, 80.) People ex rel. 
Burby v. Common Council of Auburn 
(85 Hun, 601). 

See further upon subject of admis- 
sion. In re Beggs, 67 N. Y., 120 ; In re 
O'Neill, 27 Hun, 599, aff'd 90 N. Y., 
584 ; In re Burchard, id., 429. Mat- 
ter of Henry. 40 N. Y., 560 ; Matter of 
Cooper, 22 N. Y., 67; Brad well v. The 
State, 16 "Wall., 130 ; Matter of Moore, 
108 N. Y., 280 ; Matter of Mason, 140 
N. Y., 658; Gen. Rules of Practice, 
commencing and taking effect Janu- 
ary 1, 1896, No. 1, (Hun's Court Rules, 
1896, p. 17). 
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the — — day of , 18 — , to practice as an attorney and 

counselor, in all the courts of the State of New York, and 
that lie has, upon his admission, taken the constitutional 
oath of office in open court, and subscribed the same in a 
book [or roll] kept in the Supreme Court for that purpose, 
as prescribed by section fifty-nine of the Code of Civil Pro- 
cedure. 
In witness thereof, I have hereunto set my hand and 

[l. S.J official seal," at . on this day of 

, 18— 

J. L., Cler^.' 

No. 5. 
Notice in Case of Death or Disability of Attorney. 

(Code Civ. Pro., §65.) 

[Title of cause.] 
To A. B. [or C. D.J, defendant [or plaintiff] : 

Sir— You are hereby notified and required, pursuant to 
the statute in such case made and provided, to appoint 
another attorney in the above entitled action in place and 
stead of C. E., deceased [or removed, or suspended, or state 
how otherwise disabled from acting], within thirty days 
after service of this notice upon you, or that in default of 
such appointment said action wUl be proceeded with, with 
out such attorney.' 

Dated , 18—. 

Yours, etc , 
M. N., Attorney for Plaintiff [or Defendant]. 
No. ■ street, , N. Y." 

^Aa to offleial seal of clerk, see sec- thiriy days and a motion to dismiss an 

tions 27-30 of Code Civ. Pro. appeal for a failure to appoint an at- 

"As to powers of special deputy torney, made within that time, is 

clerk, appointed to attend terms or premature. (Hickox v. Weaver, 15 

sittings of courts, see Code Civ. Pro. Hun, 375.) 

(§89,asam'dbych.946oflawsof 1895). Where there is more than one party 

'The notice must be served person- both must be notified. (Id.) See Hall 

ally upon the opposite party, or in v. Putnam, 23 Week. Dig'., 513, that 

such other manner as the court directs this section does not apply where the 

(Code Civ. Pro., § 65.) plaintiff'^ attorney dies after judg- 

Where, under this section, notice to ment, and the plaintiflF is proceeding 

appoint another attorney is served to enforce the judgment, 

upon a party, whose attorney has *See Rule 2 of General Rules of 

died, all proceedings are stayed for Practice. 
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CHAPTER II. 



FORMS RELATING TO THE POWERS, DUTIES AND LIABILITIES 
OF A SHERIFF OR OTHER MINISTERIAL OFFICER, IN THE 
EXECUTION OF THE PROCESS OR OTHER MANDATE OP A 
COURT OR JUDGE IN A CIVIL CASE. 



TITLE I. Forma relating to the execution of civil mandates generally 
TITLE II. Forms relating to the execution by a sheriff of a mandate against 

the person. 
TITLE III. Forms relating to powers, duties and liabilities of an incoming 
and outgoing sheriff, respectively, touching the matters in- 
cluded in chapter 3 of Code Civ. Pro. 

TITLE I. 

FORMS RELATING TO THE EXECUTION OF CIVIL MANDATES 

GENERALLY. 
(Code Civ. Pro., Ch. 2, Tit. 1.) 
No. 6. SherifE's minute of receipt of mandate. 

7. SheriflTs return to execution of no property. 

8. Return to execution when collected in whole or in part. 

9. Return to execution where property remains unsold for want of 

buyers. 

10. Return of no goods of testator in action against executor. 

11. Return of arrest under order and holding to bail. 
13. Return to process of not found. 

13. Return to execution against the person paid or settled. 

14. Return of arrest and imprisonment for want of bail. 

15. Return of arrest and rescue. 

16. Return of arrest and that defendant is sick. 

17. Return of arrest and death of defendant. 

18. Return of exemption from arrest. 

19. Affidavit of a witness to obtain discharge from arrest. 
30. Return of privilege. 

81. Same in case of foreign minister or officer of court. 

23. Return where the defendant makes deposit instead of bail. 

33. Certifioate of deposit of amount instead of bail. 

34. Certificate of county treasurer of deposit with him instead of bail. 

35. Return of goods taken or replevied. 

36. Return where only part of goods can be found. 

37. Return where none of goods can be found. 

28. Return where defendant gives security and keeps the goods. 

39. Return of payment of sum of money instead of delivery of goods. 

30. Return that chattel cannot be found and that amount to be paid in 

that event has been satisfied. 

31. Return to a writ of habeas corpus. 
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32. Return to a writ giving possession of real property. 

33. Return to warrant of attachment. 

34. Return to warrant under proceedings for the collection of dempnds 

against ships and vessels. 
85. Return of service of subpoena. 



No. 6. 

Sheriff's Minute of Receipt of Mandate. 

(Code Civ. Pro., § 100.) 

[Title of cause.] 

Received, this day of , 18—, at 

o'clock — M., execution in the above entitled action, on a 

judgment rendered, and docketed in county, with 

directions endorsed to levy and collect $ , with inter- 
est from — , besides fees, dated , 18— [or de- 
scribe other mandate or paper in like manner]. 

M. N., Sheriff of County. 

[By R. S., Deputy.] 

Or, endorsed upon a copy of the mandate, as follows : 

Received, this day of , 18—, at 

o'clock — M., an execution [or name other mandate], of 
which the within is a copy.i 

M. N., Sheriff. 
[By R. S., Deputy.] 



No. 7. 
Eeturn to Execution of no Property. 

(Code Civ. Pro ,§ 103.) 

The within defendant has no goods [*] or chattels, lands 
or tenements, in my bailiwick, whereof I can cause to be 
made the amount of the within execution, or any part 
thereof. 

A. M., Sheriff of County. 

[By E. F., Deputy.] 



No. 8. 
Return to Execution when Collected in Whole or in Part. 

(Code Civ. Pro., § 102.) 

By virtue of this writ, to me directed and delivered, I 

'As to what constitutes a delivery Brass Co. v. Babbitt (74 N. Y., 395); 

to the sheriff of a mandate, see Bur- StefRn v. SteflBn (4 Civ. Pro. R., 179) ; 

rell V. Hollands (78 Hun, 583). As to Dols on v. Saxton (11 Hun, 565), among 

sherifT's duty and liability, see Pach other recent cases. 
V. Gilbert (124 N. Y., 612) ; Ansonia 
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have caused to be made of the goods and chattels, lands and 
tenements of the within named A. B. the amount directed 
to be made upon the within execution [or the sum of 

dollars, part of the moneys directed to be made 

upon the within execution ; and I can find no goods or chat- 
tels, lands or tenements, of the within defendant in my 
county whereof I can make the balance of the said execu- 
tion], which amount I have ready at the day and place 
within mentioned, to render to the within plaintiff, as I am 
within commanded [or that I have paid the said amount to 
the within plaintiff, or have paid the said amount into court]. 

A. M., Sheriff of County. 

[ByE. F., Deputy.'] 

Or, Satisfied. [Or Satisfied in part, to wit : for 

dollars and cents, and as to the residue the within 

named defendant hath no goods, etc. (conclude as in form 
No. 7, from (*)]. 

[Signature as above.] 



No. 9. 

Return to Execution where Property Remains Unsold for 
want of Buyers. 

(Code Civ. Pro., § 102.) 

By virtue of this writ to me directed, I have taken goods 
and chattels of the within named A. B., which goods and 
chattels remain in my hands unsold for want of buyers ; 
therefore, I cannot have the moneys at the day and place, 
within contained, as I am within commanded. 

A. M., Sheriff of County. 

[By E. F., Deputy.] 
Or, Goods taken, but imsold for want of buyers. 

A. M., Sheriff of County. 

[By E. F., Deputy.] 



No. 10. 
Return of no Goods of Testator in Action against Executor. 

(Code Civ. Pro., §§ 103, 1371.) 

The within named A. B. has no goods or chattels, which 
were of the within named C. D., deceased, at the time of his 
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death, in his haiida, to be administered in my bailiwick, 
whereof I can cause to be made the damages within men- 
tionedj or any part thereof [and he has not any of his own 
proper goods or chattels in my bailiwick, whereof I can 
cause to be made the within mentioned sum of — = — dol- 
lars, parcel of the sum of dollars, or any part 

thereof], according to the exigency of the writ.' 

A. M., Sheriff of Connty. 

[By C. D., Deputy.^ 



No. 11. 
Return of Arrest Under Order and of Holding to Ball. 

(Code Civ. Pro., §§ 102, 562, 573, 590.) 

I have arrested the within defendant, pursuant to the 
within order, and at the same time delivered to him a copy 
thereof and of the annexed affidavit on which the order was 
granted [and of the undertaking given by the plaintiflF], and 
have taken from said defendant the written undertaking of 
E. F., hide and leather dealer, residing in the town [or city] 

of , in the county of , and G. H. , gentleman 

residing in the same place, a copy of which, duly certified 
by me, is returned herewith. 

A. M., Sheriff of ■ County. 

[By E. F„ Deputy.] 



No. 12. 
Sheriff's Return to Process of Not Found. 

(Code Civ. Pro., §§ 102, 563.) 

The within defendant is not found in my bailiwick. 

A. M., Sheriff of County. 

[By E. F., Deputy. 1 



No. 13. 

Sheriff's Return to Execution Against Person Paid or 

Settled. 

(Code Civ. Pro., §§ 102, 563.) 

Satisfied. 

A. M., Sheriff of County. 

[By E. F., Deputy.] 



'Sea as to executions against dece- Abb. N. C, 159n ; Code Civ. Pro-, 

dent's estate, Lichtenburg v. Hert- §J 1825, 1826 ; Matter of Thompson, 

felder, 5 Civ. Pro. R., 426, aff'd 8. C, 41 Barb., 237, 254 ; 1 Redf., 490. 
103 N. Y., 302 ; Warner v. "Warner, 18 
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Or, Within defendant discharged by the plaintiff from this 
execution. 

A. M., Sheriff of County. 

[By B. F., Deputy.^ 



ISTo. 14. 
Return of Arrest and Imprisonment for Want of Bail. 

(Code Civ. Pro., §§ 102, 563, 590.) 

I have arrested the within named defendant A. B., pur- 
suant to the within order, and at the same time delivered to 
him a copy thereof and of the annexed affidavit upon which 
the order was granted and of the annexed undertaking given 
by the plaintiff, and have him in my custody in the com- 
mon jail of the county of , for want of bail, after 

giving him reasonable time to seek and procure bail. 

Dated , 18—. 

A. M., Sheriff of County. 

[By E. F., Deputy.} 



ISTo. 15. 
Return of Arrest and Rescue. 

(Code Civ. Pro., § 103.) 

By virtue of this writ, to me directed, I took and arrested 
the within named, A. B., according to the exigency of the 
said writ, and safely kept him in my custody, until divers 

persons, to me unknown, on the day of , 

18 — , at , with force and arms, assaulted and ill- 
treated me, and said A. B., out of my custody then and there 
rescued ; and the said A. B. , then and there rescued himself 
and escaped out of my custody, against the peace of the 
people of the State of New York ; and afterwards the said 
A. B., is not found in my bailiwick. 

A. M., Sheriff of County. 

[By E. F., Deputy.} 
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JSTo. 16. 
Return of Arrest and that Defendant is Sick. 

(Code Civ. Pro., § 103.) 
I have arrested the within defendant, who, at the time of 

his arrest, and still, on this day of , 18—, 

the last day of the return of this order [or execution, or 
warrant], is so sick that, for fear of his death, I cannot 
have him, as I am within commanded. 

Dated — , 18—. 

A. M., Sheriff of County. 

[By R. H., Deputy.] 



No. 17. 
Return of Arrest and Deatlli of Defendant. 

(Code Civ. Pro., §103) 

I have arrested the within defendant, and held him in my 

custody, until, on the day of , 18 — , when 

he died, by reason of sickness [or by suicide, or was mur- 
dered], therefore I cannot have the body of the said , 

as I am within commanded. 



Dated , 18- 



A. M., Sheriff of County. 

[By E. H., Deputy.} 



No. 18. 
Return of Exemption from Arrest. 

(Code Civ. Pro., §§ 102, 864.) 

I arrested the within defendant, M. N., as I am within 
commanded ; and the said defendant having claimed ex- 
emption therefrom, by reason of his having been duly and 
legally subpoenaed to attend as a witness on the part of 
the defendant, upon the trial of a certain cause then pend- 
ing in the Supreme Court of this State, between A. B., 
plaintiff, and C. D., defendant, and then to be tried at [a 

Circuit Court], to be held at , in [or ordered 

to attend before (stating purpose of the order, and time and 
place at which, and cause in which, and before what officer or 
court returnable)], and having been required thereto by me 
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made affidavit of such fact, and that he had not been so 
subpoenaed [or ordered], by his own procurement, with 
intent of avoiding arrest, I did release the said M. N., from 
such arrest; and afterwards the said M. N., could not be 
found in my county, wherefore I cannot have him as I am 
within commanded. 

Dated , 18—. 

A. M., Slieriff of County . 

[By E. H., Deputy.'] 



No. 19. 
Affidavit of a Witness to Obtain Discharge from Arrest. 

(Code Civ. Pro.. § 864.) 

[Title of action.] 
County or , ss.: 

E. F., being duly sworn, deposeth and saith, that he 
has been legally subpoenaed as a witness to attend before 
the Court of Oyer and Terminer in and for the county 

of , now in session at , on the trial of an 

indictment against C. D., on the part of the people [or to 
attend upon the trial of a certain cause now pending in the 
Supreme Court of this State, between A. B., plain tiflf, and 
C. D., defendant, and to be tried at a Circuit Court, to be 

held at , in , \or ordered to attend before 

(stating purpose of the order, and time and place at which, 
and the cause in which, and before what court or officer re- 
turnable)], and that he, this deponent, has not been so sub- 
pcBuaed [or ordered] by his own procurement, with the intent 
of avoiding arrest, and, further, this deponent saith not. 

E. P. 

Sworn before me, this '( 

day of , 18—. ) 

A. M., Sheriff of County. 



No. 20. 
Return of Privilege. 

(Code Civ. PrOi, §§ 102, 566.) 

At the coming to me of the vnthin order of arrest [or exe* 
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cution], the Congress of the United States [or the Legisla- 
ture of the State of New York], was then, and still is, in 
session ; and during all that time since, the within defend- 
ant was, and is, a member of the Congress of the United 
States [or of the Assembly of the State of New York] for the 

th congressional district of the State of [or 

for the first assembly district of the county of J, 

wherefore I cannot have the body of the said A. B., as I 
am within commanded. 

Dated , 18—. 

A. M,, Sheriff of County. 

[By R. H., Deputy.'] 



No. 31. 
Same in case of Foreign Minister, or Oiflcer of Court. 

(Code Civ. Pro., §§ 102, 5G5.) 
The within named A. B., at the delivery of the within 
order of arrest \or execution], and until the return day of 
the said writ, was minister plenipotentiary from the Queen 
of Grreat Britain at the government of the United States [or 
was an officer of a court of record, to wit (name officer), 
appointed {or elected) pursuant to law, and was required 
to attend during the actual sitting of a term cf the court of 
which he was the officer (and was employed in a cause to be 
heard at that term')] ; wherefore I cannot have the body 
of the said A. B., as I am within commanded. 

Dated , 18—. 

A. M., Sheriff of • County. 

[By R. H., Deputy.] 



No. 22. 
Return where the Defendant makes Deposit Instead of Bail. 

(Code Civ. Pro., §§ 103, 562, 582.) 

I have arrested the within defendant, pursuant to the 
within order, and, at the same time, delivered to him a copy 
thereof and of the affidavit upon which the order was 
granted, and of the undertaking given by ihe plaintiff, and 

' This clause in parenthesis is to be counselor. (Code Civ. Pro , § 565.) 
used only in the case of an attorney or 
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I have received from said defendant the sum of 

dollars, instead of bail, and have deposited the same with 

the county treasurer of county. 

A. M., Sheriff of County. 

[By R. H., Deputy.} 



No. 23. 
Certificate of Deposit of Amount Instead of Bail. 

(Code Civ. Pro., § 583.) 

[Title of action.] 

The above defendant having been arrested by me, under 
and pursuant to an order of , requiring such de- 
fendant to be held to bail in the sum of , I hereby 

certify that I have received from said defendant the sum of 

dollars, instead of bail. 

Dated , 18 — 

A. M., Sheriff. 
[By R. H., Deputy.] 



No. 24. 
Certificate of County Treasurer of Deposit tv Ith him. 

(Code Civ. Pro., §583.) 

[Title of action.] 

I certify that A. M. , sheriff of the county of , nas 

this day paid into court the sum of dollars, being 

the amount mentioned in the order of arrest in this action. 

Dated , 18—. 

J. B., County Treasurer of County. 



No. 25. 
Return of Goods Taken or Replevied. 

(Code Civ. Pro., §§ 103, 1694, 1715.) 

By virtue of the within requisition \or writ], I have duly 
taken and delivered to the [plaintiff] within named [*] the 
goods and chattels within specified, as I am within com- 
manded. 

A. M., Sheriff of County. 

[By R. H., Deputy.] 
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No. 26. 
Betnrn where only Part can be Found. 

(Code Civ. Pro., §§ 102, 1694, 1715.) 

[As in the last form to the (*) then] a part only of the 
goods and chattels contained in the said requisition [or 
writ] to wit : [here insert the particulars] and' that the resi- 
due thereof I could not find, the same having been removed 
or concealed, so as to make replevin or delivery thereof. 

A. M., Sheriff of County 

[By R. H., Deputy.] 



No. 27. 
Return where None of the Goods can he Found. 

(Code Civ. Pro., §§ 102, 1694, 1715.) 

I do certify, and return to the within requisition [or writ], 
that no part of the goods and chattels therein mentioned 
could be found by me, so as to make delivery thereof, as I 
am within commanded. 

A. M. Sheriff of County. 

[By R. H., Deputy.] 



No. 28. 

Return where Defendant gives Security and Keeps the 

Goods. 

(Code Civ. Pro., §§ 102, 1704, 1715.) 

I do certify and return, that I took the within specified 
goods and chattels, in order to make delivery thereof to the 
plaintiff within named ; but before such delivery was made, 
the defendant, in the within entitled action, required a re- 
turn thereof to him, and gave a written undertaking, exe- 
cuted by two sureties, of which the annexed is a copy. 

A. M., Sheriff of County. 

[By K. H., Deputy.} 
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No. 29. 
Return of payment of sum of Money, instead of Delivery of 

Goods. 

(Code Uiv. Pro., §§ 103, 1731, subd. 1.) 

I do certify and return that the plaintiff, before the de- 
livery of the possession of the chattel to the defendant, as 
directed by the within writ, paid to me the sum of money 
awarded to the defendant, mentioned in the within writ, 
with interest and my fees, and I have accordingly left the 
said chattel in the possession of the plaintiff. 

A. M., Slier iff of County. 

[By E. F., Deputy.'] 



No. 30. 
Return that Chattel Cannot he Found, and that Amount to 
be paid in that event has been Satisfied. - 

(Code Civ. Pro., §§ 103, 1731, subd. 2.) 

I do certify and return that the possession of the within 
mentioned chattel has not been delivered to plaintiff [or 
defendant], as the same could not be found within my 
county, and that I have satisfied the sum awarded in such 
case with interest and my fees, out of the property of the 
defendant \or plaintiff ']. 

A. M., Sheriff of County. 

[By E. F., Deputy.] 



No. 31. 
Return to a writ of Habeas Corpus.* 

(Code Civ. Pro., §§ 103, 3026.) 

I do hereby return to the (Supreme) Court \or Hon. A. 

• It is the duty of the Bheriff to take The return to a writ of certiorari, 

and deliver the property as command- issued under section 2022 of Code of 

ed, not only if he finds it in the posses- Civil Procedure, is substantially the 

sion of any person named in the exe- same as form No. 31, omitting the part 

cution, but of any other person. He as to having the body, etc. (Code Civ. 

may, however, justify his refusal to do Pro., § 2026.) 

so, by showing that such person has a See, also. People ex rel. Draper v. 

title or right of possession superior to Pinkerton, 77 N. Y., 245, aff'g S. C. 17 

that of the party to whom he is com- Hun, 199 ; People ex rel. Traiuor v. 

manded to deliver it. (Hoiimanv. Con- Baker, 89 id., 460 ; Matter of Stacy, 

ner, 76 N. Y., 121.) 10 Johns., 328; People v. Meroein, 8 

" The absence of a proper return pre- Pai., 47 ; Matter of Scraflford, 59 Hun, 

vents the court from taking any action 820. 
upon the writ. (Matter of Haller, 3 
Abb. N. C, 65.) 



Execution of Mandates. 17 

M. O. (one of the justices), of tlie (Supreme) Court], that [*] 
before the coming to me of the within writ, the said E. F. 
was committed to my custody [or was arrested by me], and 
is detained by virtue of another writ to me directed, a copy 
of which annexed I transmit to you. Nevertheless I have 
the body of the said E. F. before you, at the day and place 
within mentioned, as I am within commanded. 

A. M., Sheriff of County. 

[By R H., Deputy.] 

[Or as above to (*), and from thence as follows : neither 
at the time when the within writ was served, nor at any 
time theretofore or thereafter, did I have in my custody or 
under my power or restraint, the said E. F. ; wherefore I 
cannot have the body, etc. (conclude as above.)] 

[Signature.] 

[Or as above to (*), and from thence as follows : on the 

day of , 18 — , and before the coming of 

the within writ to me, the said E. F. , was committed to my 
custody {or was arrested by me), and was detained by virtue 
of another (writ) to me directed, a copy of which is hereto 
annexed, [or the original of which is no longer in my hands, 
by which I was directed (state substance of writ)], and that 

on the day of , 18 — , and under the authority 

of [here state authority and cause of transfer], I transferred 

the custody of said E. F., to , wherefore I cannot 

have the body, etc. [conclude as above.] 

[Signature.] 



No. 32. 
Return to a writ Griving Possession of Real Property.. 

(Code Civ. Pro., §§ 102, 1373.) 

By virtue of the within writ to me directed on the ■ 



> 



day of , 18 — , I have caused the within named A. B. 

to have possession of the premises within described, for his 
term within written, with the appurtenances as in aU things 
by the said writ I am commanded. 

A. M., Sheriff of County. 

[By R. H., DepiUy.^ 
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No. 33. 
Return to Warrant of Attachment. 

(Code Civ. Pro., §§ 103, 641.) 
I hereby certify and return that, by virtue of, the within 
warrant of attachment, I have seized and taken into my 
possession, and attached, the property of the defendant 
within named, specified in the inventory hereto annexed, 
and appraised the property therein specified at the sums 
mentioned in the within [or annexed] inventory. 

Dated , 18—. 

A. M., Sheriff of Gounty. 

[By R. H., Deputy. '\ 
[Annex inventory and appraisal.] 



No. 34. 

Return to Warrant under Proceedings for the Collection 

of Demands against Ships and Yessels. 

(Code Civ. Pro., §§ 103, 641.) 

In obedience to the within warrant, I do certify and re- 
turn to the Hon. A. O., one of the justices of the Supreme 

Court \or to the Hon. T. A., county judge], tliat I 

have attached and seized the vessel therein named, together 
with her tackle, apparel and furniture, and she is now, and 
ever since hath been, safely kept by me, as I am within 
commanded. 

A. M., Sheriff of County. 

[By E. F., Deputy.] 

A just and true inventory, made and signed by me, of all 
the property seized by virtue of the annexed warrant, that 
is to say : One sloop, called, etc. [here set forth the apparel 
and furniture.] 

A. M., Sheriff of County. 

[By E. F., Deputy.] 



No. 35. 
Betnrn of Service of Subpoena. 

(Code Civ. Pro., §§ 102, 853, 854.) 
1 certify that on the day of ^ 18 — . at 
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, in the county of — '■ , I subpoenaed the within 

named C. D. [as I am within commanded], by exhibiting to 
him the within [or annexed] original subpoena, and, at the 
same time and place, delivering to him a copy of the said 
subpoena [or a ticket containing the substance of said sub- 
poena], and, at the same time, I paid [or tendered to] him 
his fees allowed by law, to wit : [for traveling, pursuant to 
said subpoena, from the place of his (temporary) residence ' 

at , in the county of , to the place where 

he is required thereby to attend, to wit : eight cents per 

mile for miles, and^ fifty cents for one day's 

attendance, pursuant to said subpoena [in all amounting 

to dollars and cents']. 

A. M., Sheriff of County. 

[By C. D., Deputy.] 



TITLE II. 

forms relating to the execution by a sheriff of a 
mandate against the person. 

Article First. 

(Code Civ. Pro., Ch. 3, Tit. 3, Art. 3.) 

FORMS RELATING TO JAILS, JAIL DISCIPLINE, AND REGULA-- 
TIONS CONCERNING THE CONFINEMENT AND CARE OF 
PRISONERS. 

No. 36. Order for removal of sick prisoner to hospital. 

37. Certificate upon which the above order is to be granted. 



No. 36. 
Order for Removal of Sick Prisoner to Hospital. 

(Code Civ. Pro., §137) 

[Title of action.] 

It appearing by the certificate, in writing, of A. M., the 
physician [or acting physician] to the jail of the county of 

, and of B. E., the warden [or jailor] of said jail, 

that C. D., a prisoner, confined in the said jail in the above 

' See note 1 to form 356. See further, as to fees of witness, 

* These clauses are only necessary Steere v. Miller, SQ How. Pr., 7; Hicks 

to be inserted where the witness re- v. Brennan, 10 Abb. Pr., 304 ; Vence 

sides more than three miles from the v. Speir, 18 How., 168 ; In re Corwin, 

place of attendance. (Code Civ. Pro., 6 Abb. N. C, 437 ; Muscott v. Runge, 

§ 3318.) 27 How. Pr., 85. 
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cause, is in such a state of bodily health that his life will 
be endangered, unless he is removed to a hospital for treat- 
ment, and, upon application of M. N., counsel for said 
C. D., it is hereby ordered that the said C. D. be removed 

to the hospital ;' and that the said C. D. be kept in 

the custody of the chief officer of the said hospital until 
he has sufficiently recovered from his illness to be safely 
returned to the said jail ; that the chief officer of the said 
hospital then notify the vrarden or jailor of said jail, and that 
the latter thereupon resume custody of the said prisoner. 

Dated , 18—. 

E. P., County Judge of County. 

[or, Judge of the Court of Common Pleas, 
New York City and County. 'X 



No. 37. 
Certificate upon which the Foregoing Order is to be 

granted. 

(Code Civ. Pro., §127.) 

[Title of action.] 

We, A. M. and B. E., respectively, the physician to 

the jail \or physician acting as the physician to the jail], 

. and warden \or jailor] of the county jail of the county of 

, do hereby certify, pursuant to law, that C. D., a 

prisoner, confined in the jail of said county, in the above 
entitled cause, is in such a state of bodily health that his 
life will be endangered, unless he is removed to a hospital 
for treatment. 

\ Dated , 18—. 

A. M., 
B..E. 



Article Second. 

(Code Civ. Pro., Ch. 2, Tit. 3, Art. 4.) 
FORMS RELATING TO JAIL LIBERTIES AKD ESCAPES. 
No. 38. Bond of prisoner to admit to jail liberties. 

39. Acknowledgement and certificate upon surrender of prisoner by his 
sureties, in bond given for jail liberties. 

• A hospital within the county to be designated by the judge. (Code Civ 

Pro., § 137. 
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No. 38. 
Bond of Prisoner to Admit to Jail Liberties. 

(Code Civ. Pro., § 150.) 

Know all men hy these presents: That we, A. B., of 

, in the county of , and C. D., of , in'the 

county of , are jointly and severally' held and iirmly 

bound unto A. M., sheriff of the county of , in the sum 

of dollars/ to be paid to the said A. M., his heirs, 

executors, adminstrators or assigns, for which payment well 
and truly to be made, we do bind ourselves, our heirs, execu- 
tors and administrators, jointly and severally, firmly by these 

presents, as witness our hands and seals, this day of 

, in the year 18 — . 

Whereas, the above bounden A. B., is now in the custody 
of the above named sheriff, A. M., by virtue of an order of 

arrest made by Hon. A. O., judge [or justice] of the 

court, in an action in the court between Gr. H., 

as plaintiff, and the said A. B., as defendant, and dated on 

the day of , in the year 18—, requiring said 

sheriff to arrest the said A. B., and hold him to bail in the 
sum of dollars [or by virtue of an execution di- 
rected and delivered to said sheriff, upon a judgment in an 
action between Q-. H., plaintiff, and the said A. B., defend- 
ant, issued out of the court, dated , 18 — , 

by which is directed to be collected dollars, and 

interest thereupon from , 18 — , and the fees of said 

sheriff, or in consequence of a surrender in exoneration of 
the bail of said A. B., in an action, etc., as the case may be]. 
Now, therefore, the condition of this obligation is such, 
that if the above bounden A. B., so in custody of the above 
named sheriff as aforesaid, shall remain a prisoner,' and 

'See Code Civ. Pro., § 812. As to discharge of sureties, see 
'The statute requires one or more Wemple v. Glavin (5 Abb. N. C.,"360; 
sureties to execute with the prisoner S. C, 57 How., 109); Roach v. O'Dell 
residents and householders or free- (33 Hun, 320, affd 99 N. Y., 635). 
holders of the county in a penalty at The constructive imprisonment of a 
least twice the sum required as bail, debtor within the liberties of the jail 
or directed to be collected by the exe- is terminated by operation of law un- 
cution or remaining' uncollected upon der § 111 Code Civ. Pro., on the ex- 
the judgment. (Id. J 150.) piration of six months after the im- 
^ As to who are entitled to jail liber- prisonment began. (Sandman v. 
ties, see Levy v. Kaim (55 How. 136), Seaman, 84 Hun, 337.) 
Matter of Clark (20 Hun, 551 ; appeal The statute (sections 150-155 of Code 
dismissed, 81 N. Y., 638); Allen v. Civ. Pro,) now requires, by amend-' 
AUen (58 How., 381); People ex reL ment of 1886, ch. 648, an undertaking 
Brown v. Van Hoesen (62 How., 76) ; instead of a bond. The above form 
Ford V. Ford (41 How.f 169 ; S. C, io may be easily conformed to this re- 
Abb. [N. S.], 74). quirement, but that form, it is be- 
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shall not, at any time, or in any manner, escape or go with- 
out the liberties established for the jail of the county 

of , untU discharged by due course of law, then 

this obligation to be void, otherwise to be and remain in 
full force and virtue. 

A. B. [L. s.] 
C. D. [L. s.] 
Sealed and delivered in ) 
presence of I 



[Acknowledgment and affidavit of surety or sureties, and 
approval as in form No. 118.] 



No. 39. 

Acknowledgement and Certificate upon Surrender of Prisoner by 

his Sureties, on Undertaking given for Jail Liberties. 

(Code Civ. Pro., § 154.) 

I do hereby acknowledge and certify, pursuant to law, 
and in accordance with the written requisition upon me of 
C D., the surety in the within^ undertaking, that A. B., 
the prisoner named in the said undertaking, has been 
brought to me this day, and duly and legally surrendered 
to me by said CD., and that I have accordingly, this 
day, taken the said A. B. into my custody. 

Dated , 18—. 

F. H., Keeper of Gounty Jail. 



TITLE III. 

FORMS EELATING TO THE POWERS, DUTIES AND LIABILITIES 
OF AN INCOMING OR OUTGOING SHERIFF, TOUCHING THE 
MATTERS INCLUDED IN CHAPTER 3 OF CODE CIV. PRO. 

No. 40. Certificate by county clerk that sheriff has qualified. 
4L Assignment by old sheriff to the new sheriff. 
42. Acknowledgment of the new sheriff of the receipt of property, etc. 

lieved, will be a eufflcient compliance and duplicate delivered to surety if 

with the statute. See People ex rel required. The surrender may be 

Commissioners v. Dando (20 Abb. N. matle at any time before judgment is 

C, 245), that an undertaking is merely rendered against the surety in the un- 

a simplified bond without seal. See dertaking ; but he is not exonerated 

also note to that case. For general thereby from a liability incurred be- 

form of undertaking see form No. 341, foi-e making the surrender. (Code 

post, p 249. See also ch. 677 of Laws Civ. Pro., §§ 153, 154.) See note 3 to 

of 1892, § 16. foi-m No. 38, as to amendments of 1886. 
' To be indorsed upon imdertaking. 
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No. 40. 
Certificate by County Clerk that Sheriff has Qualified.' 

(Code Civ. Pro., §182.; 



State of New York, | 
County Cleric's Office, \ 



ss.: 



I, C. D., county clerk of said county, do hereby certify that 
A. M., who has been elected [or appointed] sheriff of said 

county for the term of years from the day 

of , 18 — , has this day duly qualified as such sheriff, 

by taking the constitutional oath of office and filing the same 
in this office, and has given security by undertaking as 
required by law, duly approved by me and filed in this 
office, for the due. performance of his duties as such sheriff". 

In witness whereof, I have hereunto set my hand and 
official seal, this day of , in the year 18— 

[L. s.] C. D., County Clerk of County. 



No. 41. 
Assignment by Old Sheriff to the New Sheriff. 

(Code Civ. Pro., g 184.) 

This indenture, made the day of , 18 — , 

between A. B., late sheriff of the county of , of the 

one part, and C. D., now sheriff' of said county of the other 
part, as follows : 

Whereas, the said C. D. has this day served on the said 
A. B., the certificate of the clerk of the said county that the 
said C. D., has duly qualified as such sheriff", by taking the 
constitutional oath of ofllce and filing the same in said 
clerk's office, and has given security by undertaking, filed 
in said clerk's office as required by law, duly approved by 
said clerk, for the due performance of his duties as such 
sheriff". 

Now, therefore, this indenture witnesseth that the said 
A. B., as such late sheriff as aforesaid, in pursuance of the 

' The former sheriff is not liable See, also, Union Dime Sav. Inst. v. 

when certificate has not been served. Anderson, 83 N. Y., 174; all'g 8. C, 

(Feerick v. Conner, 9 Daly, 523 [Gen. 19 Hun, 310, as to what constitutes a 

T.] ; 8. C, 12 Weekly Dig., 48, and 60 seizure of real property under subd. 4 

How. Pr., 506.) of section 184 Code Civ. Pro. 
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statute in such case made and provided, hath delivered 
possession and set over to the said C. D., as such sheriff, 
the county jail [or jails] of the said county, with all their 
appurtenances and the property of the county therein. 

A summons and complaint and copies thereof, in the 
Supreme Court, at the suit of C. D., against E. F., dated 
, 18 — ; A. B., attorney. 

A summons, affidavits and order of Hon. C. H. D., a jus- 
tice of the Supreme Court, and copies thereof, to arrest and 

hold the defendant to bail in the sum of $ , wherein 

F. G. is plaintiff and G H. defendant ; A. B., attorney. 

An execution upon a judgment in the Supreme Court, in 

which A. G., is plaintiff and M. F , defendant, for $ , 

rendered , 18—, received ,18—, at 

o'clock,?. M.; A. B., attorney. 

An execution against the body of R. S., at the suit of 

N. P., for $ , docketed , 18 — ; and received 

, 18 — ; A. B., attorney. 

The defendant has been arrested thereunder, and is now 
upon the liberties of the jail of said county. 

Also the bond of said R. S., with P. Q., as his surety, for 

the liberties of the said jail in the penalty of $ , and 

dated , 18 — . 

Also the body of A. V., confined in said jail for grand 
larceny upon the warrant of commitment of the recorder of 
the City of , and also the said warrant. 

Also the jail records now at such jail, three stoves, 

blankets, cords of wood, etc. 

In witness whereof, the said party of the first part has 
hereunto affixed his seal and name of office the day and 
year first aboVi3 written. 

[L. s.] A. B., late Sheriff of County. 



No. 42. 

Acknowledgment of the New Sheriff of the Jleceipt of the 
Property, etc.j indorsed on a Duplicate of such In- 
denture. 

(CodeCiv. Pro., §185.) 
I acknowledge the receipt, thi5 day of -, 
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18 — , of the property, processes, mandates, orders, commit- 
ments, papers, documents and prisoners specified in the in- 
denture between A. B., late sheriflE of • county, and 

myself, as present sheriff of said county, of which the 

within is a duplicate. 

C. D., Sheriff of County. 



)6 Forms Relating to 



CHAPTER III 

FORMS RELATING TO THE CIVIL JURISDICTION OF THE PRIN- 
CIPAL COURTS OF RECORD ; ORGANIZATION, MEMBERS AND 
0FIICBR8 THEREOF; DISTRIBUTION AND DISPATCH OP 

BUSINESS THEREIN. 

TITLE I. Forms relating to the Court of Appeals. 

TITLE II. Forms relating to the jurisdiction of the county courts and re- 
movals of causes therefrom. 

TITLE I. 

(Code Civ. Pro., Ch. 3, Tit. 1.) 

FORMS RELATING TO THE COURT OF APPEALS. 

No. 43. Remittitur from Court of Appeals on judgment of affirmance. 

44. Same on judgment of reversal. 



No. 43. 

Remittitur' from Court of Appeals on Affirmance of Judg- 
ment. 

(Code Civ. Pro., § 194.) 

State op New Yoek, 55.; 

Pleas in the Court of Appeals, held at the capitol, in the 

city of Albany, on the day of , in the year 

of our Lord one thousand eight hundred and , be- 
fore the judges of said court. 

Witness, the Hon. William C. Ruger, Chief Judge, pre- 
siding. 



Remittitur, , 18 — . 



E. O. PERRIN, Clerk. 



agst. 



Be it remembered, that on the day of • 



' As to effect of filing remittur, see As to evidence upon assessment of 

Jones V. Anderson (71 N. T., 599), damages under section 194, Code Civ. 

People V. Nelliston (79 id., 638), Coch- Pro., see Thompson v. Lumley, 7 Daly, 

ran's Ex'r v. Ingersoll (11 Hun, 342). 74. (Gen. Term.) 
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in the year of our Lord one thousand eight hundred and 

, the appellant in this action came here into the 

Court of Appeals, by attorney, and filed in the said 

court a notice of appeal and return thereto from the judg- 
ment of the General Term of the . 

And , the respondent in said action, afterwards 

appeared in said Court of Appeals by , attorney. 

Which said notice of appeal and the return thereto, filed as 
aforesaid, are hereunto annexed. 

Whereupon, the said Court of Appeals having heard this 

cause argued by Mr. , of counsel for the appellant, 

and by Mr. , of counsel for the respondent, and 

after due deliberation had thereon, did order and adjudge 

that the judgment of the court appealed from in 

this action, be [*] in all things affirmed. 

And it was further ordered and adjudged that the re- 
spondent recover against the appellant, costs of appeal to 
this court. 

And it was also further ordered, that the record afore- 
said, and the proceedings in this court, be remitted to the 

said court, there to be proceeded upon according 

to law. 

Therefore, It is considered that the said judgment be in 
all things affirmed, with costs as aforesaid, and stand in full 
force, strength and effect. 

t And hereupon, as well as the notice of appeal and return 
thereto aforesaid as the judgment of the Court of Appeals 
aforesaid, by them given in the premises, are by the said 

Court of Appeals remitted into the court of the 

of New York, before the justices thereof, accord- 
ing to the form of the statute in such case made and pro- 
vided, to be enforced according to law, and which record 
now remains m the said court before the justices 

thereof, etc. 

, Clerk, 

Of the Court of Appeals of the State of New York. 

CouBT OF Appeals, Clekk's Oefiob, ) 

Albany, , 18 — . ) 

I hereby certify that the preceding record contains a cor- 
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rect transcript of the proceedings in said action in the Court 
s>t Appeals, with the papers originally filed therein attached 
thereto. 

, Clerk. 



No. 44. 
Same on Judgment of Eeversal. 

(Code Civ. Pro., § 194.) 

As in form No. 43 to[*], and from thence as follows : 

Reversed, annulled, and altogether held for nothing. 
And it was further ordered and adjudged that a new trial 
be granted in this action, costs to abide the event thereof. 

And it was also further ordered, that the record afore- 
said, and the proceedings in this court, be remitted to the 

said court, there to be proceeded upon according 

to law. 

Therefore, it is considered that the said judgment be re- 
versed, annulled and altogether held for nothing, and that 
a new. trial be granted in this action, costs to abide the 
event thereof as aforesaid. 

Thence as in form No. 43 from f. 



TITLE II. 

F0EM8 RELATING TO THE JURISDICTION OF THE COUNTY 
COURTS AND REMOVALS OF CAUSES THEREFROM." 
(Code Civ. Pro , Ch. 3, Tit. 5.) 
No. 45. Certificate of county judge that lie is incapable of acting. 

46. Affidavit to apply for removal of cause or proceeding to Supreme 

Court in case of incapacity of county judge. 

47. Order of Supreme Court upon proof that county judge is incapable 

of acting in action or proceeding. 

48. Affidavit on application for removal of cause for purpose of changing 

place of trial. 

49. Order removing action and changing place of trial. 

50. Order staying proceedings for purpose of removal of action, etc. 

51. Petition for order remitting fine or penalty or forfeiture of recog- 

nizance. 
53. Order remitting fine or penalty or forfeiture of a recognizance. 

' By section 319, Code Civ. Pro., the ings to remove causes from the Marine 
provisions of sections 344, 545 and 346, Court (now the City Court) of the city 
Id. , are made applicable to proceed of New York, to the Supreme Court. 



County Couets. 29 

No. 53. Petition for remission of fine imposed by court of special sessions or 
justice of tlie peace. 
54. Order remitting fine pursuant to last petition and discharging prisoner 
from custody. 



No. 45. 
Certificate of County Judge tliat he is Incapable of Acting. 

(Code Civ. Pro., §342.) 

[Title of cause or proceeding.] 

I, A. B., county judge of county, do hereby 

certify, pursuant to law, that by reason of [here state 
briefly cause of incapacityj, I am incapable to act in the 

above entitled action [or proceeding] pending in the ■ 

county court [or before me].' 

Dated , 18—. 

A. B., County Judge of County. 



No. 46. 

Affldarlt to apply for Removal of Cause or Proceeding to 

Supreme Court, in case of Incapacity of County Judge. 

(Code Civ. Pro., g 343.) 

[Title of cause or proceeding.] 
County, ss.: 

P. R., of , in said county, being duly sworn, de- 
poses and says, that he is the attorney for the plaintiff [or 
defendant] in the above action [or for the petitioner; 
or O. F., a party interested in opposition to the above 
special proceeding], [*] which is now pending in the 

county court ; that he has been informed by C. D., 

county judge of =- county, that he is incapable to 

act in the above action \or special proceeding] by reason 

of [here state reason of incapacity], of which fact he also 
■ — ' — . — 

' As to result of filing certificate, see cate of his disqualification. (In the 
Code Civ. Pro., § 343. Matter of laying out, etc., of Livings- 

Where a special proceeding is pend- ton street in village of Rhinebeck, 19 
ing before a county court, the county Hun, 346.) 

judge whereof is disqualified from act- A proceeding pending in the county 
ing, he cannot make an order directing court cannot be continued before a jus- 
it to be continued before a justice of tice of the Supreme Court, but must be 
the Supreme Court, but should make removed into the Supreme Court. (Id.) 
and file with the county clerk a certifl- 
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produces herewitli the certificate of said judge, dated 

, 18 — ' [and that he has also been informed by 

Hon. E. F., special county judge of said county, 

that he is incapable of acting in said action {or special pro- 
ceeding) by reason of (here state reason of incapacity), of 
which fact he also produces herewith the certificate of said 

E. F., dated , 18—]. 

P. R. 
Sworn before me, this 
day of , 18— 



No. 47. 

Order of Supreme Court upon Proof that County Judge is 
Incapable of Acting in Action or Proceeding. 

(Code Civ. Pro., § 343.) 

At a Special Term of the Supreme Court, held at , 

on the ■ day of , 18 — : 

Present, Hon. , Justice. 

[Title of cause or proceeding.] 

It having appeared by the afii davit of P. R., herewith 

filed, and dated , 18 — , and by the certificate of A. 

B., the county judge of county [and of E. F., special 

county judge of said county], that said A. B., is 

incapable of acting by reason of [here state briefly cause 
of incapacity] in the above entitled action {or special pro- 
ceeding], now pending in the county court [or be- 
fore him] [and that said E. F., the special county judge of 
said county, is also incapable of acting therein by reason 
of (here state briefly cause of incapacity)], and on motion of 

, of counsel for the plaintiff [or defendant], due notice 

of this motion having been given to C. F., attorney for de- 
fendant [or plaintiff, etc.], and no one appearing to oppose 
[or after hearing O. P., of counsel for defendant, or plain- 
tiff], it is hereby ordered that the above entitled action [or 
proceeding] be and the same is hereby removed to the Su- 
preme Court, the place of trial therein to be the said county 
of 

' For certificate of county judge, see last form. 
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No. 48. 

Affidavit on Application for Removal, for Pnrpose of 
CSiauging Place of Trial. 

(Code Civ. Pro., §§ 340, subd 3, 343.) 

[As in No. 46, so far as tlie same relates to an action, to (*), 
and from thence as follows] : That the above entitled action 

is brought and is now jjending in the county court, f 

and is an action in favor of the executor [or administrator, 
or assignee] of a judgment creditor [or in favor of a judg- 
ment creditor], to recover a judgment for money remaining 

due upon a judgment rendered in the said county 

court],:]: as will more fully appear by the complaint herein, 
a copy of which is hereto annexed marked "A," that an 
issue of fact has been joined therein, as will fully appear 
by the answer therein, and that said issue has not been 
tried, and that it is necessary and proper that the place of 

trial therein should be changed to the county of , 

for the convenience of witnesses [or otjier cause, stating it], 
as will fully appear by the affidavits herevsdfch produced and 
filed, and further deponent saith not. 

±». R. 

[Jurat as in form No. 46.] 



No. 49. 

Affidavit on Application for Removal for Purpose of 
Changiilg Place of Trial. 

(Code Civ. Pro., §§ 340, subd. 3, 343.) 

As in No. 48, to f, and from thence as follows : That the 
defendant in said action is a resident [or that all the de- 
fendants in said action were at the time of the commence- 
ment of said action residents] of the said county of ^ — , 

and the complaint in said action demands judgment for a 
sum of money only, not exceeding $2,000 [or that said ac- 
tion is brought to recover one or more chattels, the aggre- 
gate value of which does not exceed $1,000, with [or with- 
out] damages for the taking [or detention] thereof. [Then 
proceed as in No, 48, from X to end thereof.] ^ 

P. R. 

[Jurat as in No. 46. J 

' Se<> ch. 946 of laws of 1805. amend- Pro., taking effect January 1, 1896. 
lag Bubdivision 3 of § 340 of Code Civ. 
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No. 50. 
Order Eemoving Action and Changing Place of Trial. 

(Code Civ. Pro., § 343.) 

[At, etc., as in form No. 47.] 

Present, Hon. , Justice. 

[Title of cause.] 

On reading and filing the pleadings and aflBdavits of A. B. 

[and C. D.], dated [respectively] , 18— [and , 18— j, 

by which it appears that the above entitled action is brought 

in the — county court, under subdivision second [or 

third] of section 340 of the Code of Civil Procedure, and that 
an issue of fact has been joined therein but has not been 
tried, and that due notice of this motion has been given to 

the attorney for the , and that it is proper that the 

place of trial therein should be changed, as hereinafter men- 
tioned. 

Now, on motion of E. F., of counsel for the plaintiff [or 
defendant], no one appearing to oppose [or after hearing 
I. J., of counsel for the defendant {or plaintiff)], it is hereby 
ordered, that the said action be and the same is hereby re- 
moved to the Supreme Court for the purpose of changing 

the place of trial therein to the county of , which 

change of said place of trial to said county of is 

accordingly made. 



No. 51. 
Order Staying Proceedings for Purpose of EemoTal. 

(Code CiT. Pro., § 345.) 

[Title of cause or proceeding.] 

Ordered, upon the within affidavits and notice of motion, 
that the proceedings in the above entitled action [or jjroceed- 

ing] be and they are hereby stayed until days after 

the hearing and decision of :aid motion. 

Dated , 18—. 

A. B., County Judge. 

[Or C. D., Justice Supreme Court, 

Judicial District.] 
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No. 52. 

Petition for Order Itemittiug Tiue or Penalty or Forfeiture 

of Recognizance. 

(Code Civ. Pro., §§ 350, etc.) 

To the County Court : 

The petition of A. B. respectfully shows : That a fine \or 

penalty] amounting to $ was imposed upon him at a 

term of , held at , in the county of , 

on the day of , 18 — \or that his recog- 
nizance for his appearance (stating condition of recogniz- 
ance) at a term of , held, etc., was forfeited at that 

term ; or that the recognizance taken for the appearance of 

C. D. (stating condition) at a term of , held, etc., 

upon which said A. B. was surety, became forfeited at that 
term], that said fine [or penalty] was imposed for [state 
reasons]. 

And your petitioner further shows, that it is proper that 
such fine [or penalty] should be remitted [to the extent of 
$250]' [or that the said recognizance {or the forfeiture of 
said recognizance) should be discharged for the following 
reasons (here state reasons why same should be remitted or 
discharged)] ; and your petitioner therefore prays that such 
fine [or penalty] may be remitted [or that such recognizance 
ipr forfeiture) may be discharged], upon such terms and 
conditions' as the court may deem just, and your petitioner 
will ever pray, etc. 

Dated , 18—.' 

A. B. 

COUNTT, SS.: 

A. B., being duly sworn, says, that he is the petitioner 
named in the foregoing petition, and that said petition is 
true to his knowledge, except as to the matters which are 
therein stated to be alleged upon information and belief, 
and that as to those matters he believes it to be true. 

A. B. 

[Jurat a s in No. 46.] 

' The clause in brackets is to be in- amended by ch. 9i46 of Laws of 1895, 

serted, in case the fine is for more than takini? effect January 1, ] 896.) 

|250, imposed by the Supreme Court, " An affidavit, in substance as above, 

upon a conviction for a criminal of- may be made upon the application in- 

fense. (Codt! Civ. Pro., § 351, as stead of the petition. 
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No. 53. 

Order Remitting Fine or Penalty, or Forfeiture of Eecog- 

nizance. 

(Code Civ. Pro., §§ 350, 351, 352.) 

[At, etc., as in form No. 80. J 
[Title of application.] 
On reading and filing the petition of A. B., dated , 



18 — , showing that a fine [or penalty] was imposed upon 
him [or that his recognizance for his appearance (stating 
condition of recognizance) at a (state term of court) held at 

, in the county of , on the day 

of , 18 — , was forfeited at that term ; or that the 

recognizance taken for the appearance of C. D. (stating con- 
dition) at a (state term of court, and when held) upon which 
said A. B. was a surety, became forfeited at that term], and 
that said fine [or penalty] was not imposed for an actual 
contempt of court or disobedience to its jjrocess or other 
mandate, and due and reasonable notice of this application 
having been given to D. H., district attorney of said county, 
and good cause having been shown by said petition, why 
such fine [or penalty] should be remitted [or why such 
recognizance {or the forfeiture of such recognizance) should 
be discharged].' 

Now, therefore, it is hereby ordered, upon motion of M. N., 
counsel for said A. B., no one appearing to oppose [or after 
hearing said D. H., in opposition {or consenting) thereto], 
that said fine [or penalty] be and the same is hereby 
remitted [to the extent of $250]' [or that said recogniz- 
ance {or that the forfeiture of said recognizance) be dis- 
charged], upon condition, however, that the said petitioner 
shall pay the costs and expenses incurred in an action 
brought by [The People of the State of New York] against 
the said C. D. [and A. B.], for the collection of the said 
fine [or penalty, or the penalty of said recognizance], and 

npon payment of — dollars, costs of opposing this 

motion. 



' These recitals may be omitted, see ' See note 1, to form No. 5S. 
Rule 37 of General Rules of Practice. 
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No. 54. 

Petition for Remission of fine Imposed by Court of Special 
Sessions or Justice of the Peace. 

(Code Civ. Pro., § 353.) 

To the County Court : 

The petition of A. B. respectfully shows: That on the 

■ day of -■ , 18 — , he was fined in the amount 

of $ , by the court of special sessions in the county 

of [or by C. D., justice of the peace for the town of 

, in the county of ], upon his conviction for 

[stating offense], and that he has been committed by said 
court [or justice] to the jail of county for non-pay- 
ment of said fine, where he is now imprisoned therefor. 

That it is proper that the said fine should be remitted, 
and he be discharged from his said imprisonment, for 
the following reasons [here set forth briefly the reasons] : 
and your petitioner therefore prays that said fine be re- 
mitted by this court, and he be discharged from said im- 
prist)nment, upon such terms as to this court may seem just, 
and your petitioner will ever pray, etc. 

Dated ' , 18—. 

A. B. 

[Verification as in form No. 52. J 



Order Bemitting fine Pursuant to last Petition, and Dis- 
charging Prisoner from Imprisonment. 

(Code Civ. Pro., §353.) 

[At, etc., as in form No. 80.] 
[Title of cause.] 

On reading and filing the petition of A. B. , dated , 

18 —, showing that on the day of , 18 — , 

he was fined in the amount of $ by the court of 

special sessions, in the county of : [or by C. D., a 

justice of tile peace for the town of —- , in the county 

of J, upon his conviction for [stating offense], and 
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that he has been committed by said court [or justice] to the 

jail of county for non-payment of said fine, wherein 

he is now imprisoned therefor ; and it appearing that due 
and reasonable notice of this application has been given to 
D. H., district attorney of said county: Now, on hearing 
M. N., of counsel for said A. B., in favor of said applica- 
tion, and saidD. H., district attorney [or no one appearing], 
in opposition thereto, it is hereby ordered that the said fine 
be remitted, and that said A. B. be discharged from his said 
imprisonment for non-payment thereof, upon his paying the 
costs and expenses incurred in an action brought by [the 
People of the State of New York] against the said A. B. 
for the collection of the said fine, and upon his paying 
also dollars, the costs of opposing this motion. 



Statute of Limitations. 87 



CHAPTER lY. 

FORMS RELATING TO LIMITATION OF THE TIME OP ENFORC- 
ING A CIVIL REMEDY; PLEA OP STATUTE OP LIMITATIONS. 

(Code Civ. Pro., Ch. 4, Tit. 3.) 

No. 66. Answer or reply of statute of limitatiocs. 



No. 66. 

Answer or Reply of Statute of Limitatious. 

(Code Civ. Pro., §413.) 

[Title of cause.] 

[And] the defendant [or plaintiff] (further) answering the 
complaint [or replying to the counterclaim (s) contained in the 
answer]' says : That the said [several] supposed cause[s] of 
action [or counterclaims] therein set forth did not [nor did 
any or either of them] accrue at any time within [six] years 
next before the commencement of this action.' 
M. N., Defendant's Attorney. 

No. street, , N. Y.' 

^ See Section 41.3, Code Civ. Pro., administrator, a plea of the statute of 

and Williams V.Willis (15 Abb. [N.S.], limitations sliould not notice the 

11); Hansee v. Mead, (2 Civ. Pro., eighteen months which (by 2 E. S., 

fBrowne) 174); Plimpton v. Bigelow, 448, § 8 [Code Civ. Pro., § 403]), is in 

j(3 Civ. Pro., (Browne) 187); Budd v. effect added to tlie six years' limitation; 

Walker, ( 3 id. 422) ; Eiio v. Diefen- that provision not being intended to 

dorf, (102 N. T., 720, S. C, 2 N. Y. alter the form of pleading. (Benjamin 

State Rep., 500); Cornell v. Roach, v. De Groot, 1 Den., 151; Graliam v. 

(101 N. Y., 373); Hedges v. Conger, Schmidt, 1 Sand., 74.) 
(27 Week. Dig., 159.) A failure to plead this defense is not 

2 If the plea is interposed to a part a case where tlie answer is defective in 

only of the plaintiff's demand or claim form, and the defect is cured by the 

that part should be designated. (Wood trial. (Dezengremel v. Dezengremel, 

V. Riker's Executor, 1 Paige, 616.) 24 Hun, 457.) See also Dryer v. 

In an action against an executor or Brown (52 Hun, 321). 

' See note 2 to form No. 122. 
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CHAPTER Y. 

FORMS RELATING TO COMMENCEMENT OF AND PARTIES TO 

AN ACTION. 
TITLE I. Forms relating to commencement of an action. 
TITLE II. Forms relating to parties tn s,r artJfn 

TITLE I. 

Akticle First, 
forms of the summons and accompanying papers; forms 

RELATING TO PERSONAL SERVICE OF SUMMONS, AND AP- 
PEARANCE OP THE DEFENDANT. 

(Code Civ. Pro., Ch. 5, Tit. 1, Art. 1.) 
Na 57. Summons. 

58. Notice to be indorsed upon and served with summons when com- 

plaint is not served. 

59. Notice of retainer and appearance in person or by attorney, and 

demand of complaint. 

60. Notice of object of action and of no personal claim in mortgage fore- 

closure cases. 

61. Same notice in other than foreclosure cases. 

62. Indorsement on summons of time within which it must be served. 

63. Sheriff's certificate of service of summons and complaint. 

64. Same on infant under fourteen years of age. 

65. Same on lunatic, etc., and his committee. 

66. Same on person designated by resident of the State, during his absence 

to receive service for him. 

67. Same on a corporation. 

68. Same on person designated by foreign corporation for that purpose. 

69. Same, where person so designated cannot be found, etc. 

70. Same, on different defendants at different times. 

71. Certificate of sheriff that defendant evades service of summans. 

72. Proof of service in such case. 

73. Affidavit of service of summons and complaint by person other than 

sheriff. 
74 Same afHdavit of service on infant under fourteen years of age. 

75. Same on lunatic, etc., for whom committee has been appointed, 

76. Same on a corporation. 

77. Same on person designated by foreign corporation to receire same. 

78. Same on foreign corporation where no perfeou ia designated to receive 

service, etc. 

79. Same on under-sheriff, etc. . for sheriff m action for escape. 

80. Order of court for service on person other than defendant in certaiQ 

cases. 

81. Order for service under section 428, Code Civ. Pro. 

82. Affidavit to obtain order dispensing with service on lunatic. 

83. Order dispensing with service on lunatic. 

84. Designation by resident of person on whom to serve summons during 

absence from United States and consent by appointee. 

85. Revocations of such designation and consent 



Commencement of Action. 39 

86. Designation by foreign corporation of person on whom to serve Bum- 

mons and consent by appointee. 

87. Revocations of swch designation by foreign corporation and of such 

consent. 

38. Certificate of change of residence, etc., by appointee of foreign cor- 
poration. 

SO. Admission of service of summons. 



No. 57. 
Summons. 

(Code Civ. Pro., §§ 417-418.) 

COURT.— Tkial Desired in County. 



against. 



To the above named defendant : 

You are hereby summoned to answer the complaint in 
this action, and to serve a copy of your answer on the plain- 
tiff' s attorney , within twenty days after the service of this 
summons, exclusive of the day of service, and, in case of 
your failure to appear or answer, judgment will be taken 
against you by default for the relief demanded in the com- 
plaint. 

Dated , 18—. 

, Plaintiff'' s Attorney. 

Office address, , 

, New York. 

Post-office address, , 

, New Tork^ 

No. .^8. 

Notice to be Indorsed Upon and Served with Summons 
where Complaint not Served. 

(Code Civ. Pro., §419.) 

' No post-office address is required Eisler, (2 Civ. Pro. R. (Browne), 125.) 

to be given, other than the official ad- Weil v. Martin, (1 id. 133.) Ward y. 

dress, "specifying a place within the Sands, (10 Abb. N. C, 60.) Wiggins v. 

State, where there is a post-office." Richmond, (58 How. Pr, 376.) Weil v. 

(Code Civ. Pro., § 417.) But the form Martin, (24 Hiin, G45.) Amsinck v. 

commonly in use is as above. Northrup, (12 Week. Dig. 573.) Aaron 

The provisions of section 417 are v. Lee, (11 Week. Dig. 527.) Board of 

mandatory, and a summons not nam- Commissioners v. Litzen (1 City Ct. 

ing the county where plaintiff desires R., 374); Grant v. Birdsall, 48 N. T. 

trial to be had, will be set aside, on Super., 427; S.C, 2 Civ.Pro. (Browne), 

motion, as irregular and void. (Osborn 422; Gribbon v. Ereel (93 N. Y., 98; 

v. McCloskey, 55 How., 345.) S. C, 14 Week. Dig., 217); Ripley v. 

See, also, Abbott v.Curran (21 Week. McCann (34 Hun, 112); Prussia v. 

Dig. 234, S. C, 98N,Y.,665.) Wallace Guenther (16 Abb. N. C, 230); Hitch- 

V. Dimmick, (24 Hun, 635.) Mayor v. man v. Baxter (34 Hun, 271) ; Wilde 
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To the defendant within named : 

Take notice, that upon default, judgment will be taken 

for the sum of dollars, in money, with interest 

from the day of , 18 — , besides costs. 

■ — , Plaintiff '' s Attorney. 

No. '- street, , N. Y.' 



No. 69. 

Notice of Retainer and Appearance in Person or by At- 
torney, and Demand of Complaint, etc. 

(Code Civ. Pro., §§ 421, 422, 479.) 

[Title of cause.] 

SiR-^Take notice, that I [have been retained by, andj 
appear ' [for the defendant] in this action [and demand a 
copy of the complaint, which may be served on me (or de- 
mand that all notices and papers therein be served on me), 

at (my office) No. — street, in the city of , N. Y., 

or at my office in the village (or town) of , in the 

county of , N. Y)].= 

Dated , 18—. 

A. B., Defendant. 

[Or Attorney for Defendant, C. D.] 

No. — • street, , N. Y.' 



V. Henderson, 10 Civ. Pro. (Browne), 
214 ; Farmers' Nat. Bit. v. Williams 
(9 Civ. Pro., 212); Sears v. Sears (id., 
432; Townsend v. Hopkins (id., 257); 
Young v. Greggf (id., 262), Code Civ. 
Pro., §§ 1897, 1964, 1774; as to form of 
summons and endorsement, see also 
forms Nos. t29, 891, 1047. People v. 
O'Neil (54 Hun 610); Bailey v. Sargent 
Granite Co. (23 Civ. Pro., 319; S. C, 
29 N. T. Supp., 291). 

' A defendant in an action to fore- 
close a mortgage, may appear therein 
^by an attorney, after judgment, and 
upon such appearance is entitled to 
notice of subsequent proceedings. 
(Martin v. Lowenstein, 68 N. Y., 457.) 
' As to entering defendant's appear- 
ance, see rule 9 of General Rules of 
Practice. See, also, as to what con- 
stitutes an appearance, Douglass v. 
Haberstro, 58 How., 276; S. C, 8 Abb. 
(N. C), 231; Couch v. Mulhanfe, 63 
How., 79; Krause v. Averill (06 How. 
Pr., 97; S. C, 4 Civ. Pro., 420). Also, 
Phelps V. Phelps, 6 Civ. Pro., 117 ; 
Valentine v. Myers Sanitary Depot 
(36 Hun, 201j S.C., 22 Week. Dig., 71); 
Bingham v. Bingham (3 How. Pr. [N. 



S.], 166); People ex rel. Kimball v. 
Haughton (41 Hun, 558); Hamburger 
V. Baker (35 Hun, 455); Barton v. 
Shei-man (20 Week. Dig., 410); Brooks 
V. Farmers' Creamery Ass'n (21 Week. 
Dig., 58); Ratel v. Ratel (17 id., 136); 
Catlin V. Ricketts (91 N. Y., 608); 
Ervin V. Oregon, etc., Kav. Co. (62 
How. Pr., 490; Hai-t v Johnson (43 
Hun, 505); Baker v. Herkimer (id. 86), 
Sweet V. Henderson Brothers Steel Co. 
(6 Civ. Pro. R., 69) ; Phelps v. Phelps 
(32 Hun, 642, aff'g S. C, 6 Civ. Pro., 
120) ; Tuller v. Beck (108 N. Y., 355, 
aff'g S. C, 41 Hun, 221); Clare v. 
Lockard (122 id., 267); Reed v. Chil- 
son (16 N. Y. Supp., '744); Hankinson 
v. Page (12 Civ. Pro. R., 281) ; Sulli- 
van V. Frazee (4 Robt., 616); Burckle 
V. Eckhart (3 N. Y., 132); Callin v. 
Moss (15 W. D., 14); Mayor, etc. of N. 
Y. V. Smith (20 N. Y. Supp., 666); 
Bell V. Good 19 N. Y. Snpp , 693; 22 
Civ. Pro., 356); Davis v. Jones (8 Civ. 
Pro., 43); Van Hesa v. Macken (8 N. 
Y. Supp., S94); Noble v. Crandall (18 
State Rep., 24.) 

' See note 2 to form No. 122. And see 
Adams v. Arkenburgh (106 N.Y.,615). 
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No. 60, 

Notice of Object of Action and of no Personal Claim in 
Mortgage Foreclosnre Cases. 

(Code Civ. Pro., §433.) 

[Title of cause.] 
7h the above named defendants, except A. B. : 

Take notice, that tlie summons herewith served upon you 
in this action, is issued upon a complaint [*] praying the 

foreclosure of a mortgage executed by E. P., , to 

<Gr. H., on the day of , 18 — , recorded in 

the office of the clerk of the county of , in book 

of mortgages No. — , page — , on the day of , 

18 — , at o'clock — M., to secure the payment of 

the sum of doUai's, with interest thereupon from 

, 18 — , upon the following described premises, 

namely [here insert brief description of property] : and 
that no personal claim is made against you, or against any 
defendant, except A. B. 

Dated , 18—. 

A. M., Attorney for Plaintiff. 

No. street, , N. Y.' 



No. 61. 
Same Notice in Otlier than Mortgage Foreclosnre Cases. 

(Code Civ. Pro., §423.) 

As in form No. 60 to [*], and from thence as follows : 
praying [here set forth general object of the action and a 
brief description of the property affected by it, if it affects 
specific real or personal property then add :] and that no 
personal claim is made against you, or against any defend- 
ant, except A. B. 

Dated , 18—- 

' ' ' A. M., Attorney for Plaintiff. 

No. '— street, , N. Y.* 



' See note 2 to form No. 122. ' See note 2 to form No. 122. 

6 
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No. 62. 

Indorsement on Summons of Time within which it Must 

be Served. 

(Code Civ. Pro., §425.) 

The within summons must be served upon the defendant, 

A. B. , on or before the day of , 18 — . 

Dated , 18—. 

A. W., Plaintiff '' s Attorney. 

No. street, , N'. Y.' 



No. 63. 

Sheriifs Certificate of Seryice of Summons, or Summons 
and Complaint Indorsed Thereon. 

(Code Civ. Pro., §434.) 

I, A. M., sheriff of the county of , hereby certify, 

that on the day of , 18 — , at the city \or 

town] of , in said county, I served the within sum- 
mons [and complaint therein mentioned] by delivering a 
copy of said summons [together with a copy of the said 
complaint] to A. B., the defendant therein named per- 
sonally. 

Dated , 18—. 

A. M., Sheriff. 
[By C. D., Deputy. '\ 



No. 64. 

Certificate of Seryice of Summons and Complaint upon an 
Infant under Fourteen Years of Age. 

(Code Civ. Pro., § 420, aubd. 1.) 
COTJNTT OF , SS. .' 

I certify that on the day of , 18 — , I 

served the within summons [and annexed complaint] upon 
the within named defendant, C. D., an infant under the age 
of fourteen years, by delivering to him personally copies 
thereof, in , in said county, and also by delivering 

• See note 2 to form No. 122. 
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at the same time and place like copies, personally, to E. F., 
the father [or mother, or guardian] of said infant [or to 
G. H., the person having the care or control of said infant ; 
or to J. J , the person in whose service said infant was then 
employed ; or to J. K., the person with whom said infant 
then resided, such infant having no father or mother or 
guardian within this State]. 

A. B., Sheriff of County. 

[By 0. D. Deputy.} 



No. 65. 

The same upon a Lunatic^ Idiot or Habitual Drunkard 
and his Committee. 

(Code Civ. Pro., §§ 436, mbd. 2; 434, subd. 1.) 

County of , ss.: 

I certify that on the day of ; — , 18 — , I 

served the within summons [and annexed comj)laint] upon 
the within named defendant, A. B., a person judicially de- 
clared to be incompetent to manage his affairs by reason of 
lunacy [or idiocy, or habitual drunkenness] and for whom 
a- committee has been appointed, by delivering to him per- 
sonally ' a copy thereof in the city [or town] of , 

in said county.; and by delivering a like copy to Co D,, the 

committee of said defendant, (on the day of , 

18 — ,) at , in said county, personally. 

A. M., Sheriff of County. 

[By G. H., Deputy.'] 



No. 66. 

Certificate of Service of Summons on Person Designated 
by a Resident of the State During his Absence to Re- 
ceive Service for Him. 

(Code Civ. Pro., §§ 426, 430.) 

County of , ss.: 

I certify that on the day of , 18—, I 



» See section 429, Code Civ. Pro., as nell, (31 Hun, 167, aflBrmed 96 N. Y., 
to case in wliicU service on defendant 665), and Bayard v. Scanlon, (1 City 
personally way be dispensed with by Ct. Eep.,487), as to service on lunatic, 
the court. See, also, Prentiss v. Cor- Ct. Rep.. 487); Hawley v.Brennan (12 

Civ. Pro., 147; 19 Abb. N. C, 186), as 
to service on lunatic. 
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served the within summons [and annexed complaint] upon 
E. F., the within named defendant, by delivering a copy [or 
copies] of said summons [and complaint] personally to 
C. D., a person designated by said E. F., by writing exe- 
cuted and acknowledged by him according to law, and filed 
by him with the written consent of said C. D., executed 
and acknowledged by said C. D., according to law, in the 

county of ■ , where said E. F. resides. 

A. M., Sheriff of County 

[By G. H., Deputy.] 



No. 67. 
Certificate of Service of Summons on a Corporation. 

(Code Civ. Pro., g§ 431, 432.) 

County of , ss.: 

I certify that on the day of — — , 18 — , I 

served the within summons [and annexed complaint] upon 
the within named defendant, the [here insert name of cor- 
poration] by delivering to A. B. [the president, managing 
agent, mayor, etc.], of said corpora,tion, personally, a copy 

[or copies] thereof, at , in said county. 

C. D., Sheriff of County. 

[By E. F., Deputy. '\ 



No. 68. 

Certificate of Service of Summons on a Person Designated 
by Foreign Corporation in the County to Receive Same. 

(Code Civ. Pro., §432, subd. 2.) 

County of , ss.: 

I certify that on the day of , 18 — , I 

served the within summons [and annexed complaint] upon 
the within defendant, the [here insert name of corporation] 

at , in said county, by delivering to A. B., the person 

designated by said corporation, according to law, on whom 
a summons may be served, a copy of said summons [or 
copies of said summons and complaint] personally.! 

A, M., Sheriff of County. 

[By E. F,, Deputy.] 

' See Gibbs v. Queen Ins. Co., (63 N. Y., 114). 
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No. 69. 
The same where Person so Designated Cannot he Found, 

etc. 

(Code Civ. Pro., § 433; subd. 3.) 

County of , ss.: 

I certify that on the day of , 18 — , I 

served the annexed summons [and complaint] on the de- 
fendant therein named the [here insert name of corporation], 
a foreign corporation, by delivering a copy of said summons 
[and complaint] to C. D. [the cashier, or a director, or], a 
managing agent,' to wit: a , of the said corpora- 
tion, at , in said county. 

And I further certify, that after due and diligent search, 
and inquiry made by me," no president, treasurer, secretary 
or officer of said corporation performing corresponding func- 
tions under another name, could be found by me to be within 
the said county [and that M. V., the person designated, ac- 
cording to law, by said corporation, upon whom the service 
of said summons should be made, could not be found by 
me after due and diligent search' had been made by me 
within said county, for the purpose of finding him, to make 
such service upon liim].' 

A. M. Sheriff of County. 

[By E. F., Deputy.] 



No. 70. 

Certificate of Ser> 'ce of Summons on Several Defendants 
at Different Times. 

(Code Civ. Pro., §§ 436, subd. 4, 434.) 
COTJNTT OF , SS.: 

I certify that I served the within \or annexed] summons 
and complaint annexed thereto, upon the several defend- 
ants therein named, by delivering to each of them, person- 

' See note 1 to form No. 76, and note Haute Car Manuf. Co. (87 N.Y., 137); 

1 to form No. 78. Childs v. Harris Manuf. Co. (104 N. 

' The proof of due diligence to find Y., 477); Tuchband v. Chicag'o and A. 

such officer or person wilhin the State R. Co. (115 N. Y., 437); Porter v. 

should appear independently of the Sewall Car Heating Co. (23 Abb. N.C., 

sheriflf's certificate, by affidavit, show- 233); Miller v. Jones (67 Hun, 281); 

ing what diligence was used. Brewster v. Mich. Cen. R. Co. (5 How. 

' The service upon a director tern- Pr., 183); Clews v. Rockford, R. 1. 

porarily here, is valid only when the and St. Louis R. Co. (49 How. Pr., 

cause of action arose here, or the for- 117); Bain v. Globe Ins. Co. (9 How. 

eign corporation has property here Pr., 448); Palmer v. Penn Co. (85Hun, 

(Hillier v. B. and M. R. R. Co., 70 N. 3C9, aff'd 99 N. Y., 679), among other 

,Y., 223). See, also. Pope v. Terre cases. 
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ally, copies thereof, at tlie times and places in said county 
set opposite their names respectively, to wit : 

A. B., on the day of , 18 — , at . 

C. D., on the day of , 18 — , at . 

E. F., on the day of , 18—, at . 

A. M., Sheriff of County. 

[By R. H., Deputy.] 



No. 71. 
Certificate that Defendant Evades Service of Summons. 

(Code Civ. Pro., §435.) 

County of , ss. : 

I certify that the within defendant is a resident of , 

in said county, and that I have made proper and diligent 
efforts to serve the within [or annexed] summons upon him, 
but that his place of sojourn cannot be ascertained [or that 
said defendant avoids such service], so that such service 
cannot be made personally upon him by such proper dili- 
gence and effort.' 

A. B., Sheriff of County. 

[By E. H., Deputy.] 



No. 72. 
Proof of Service in Such Case. 

(Co^eCiv. Pro., §436.) 

County of , ss. : 

A. B., being sworn, says, that on the day of 

, 18 — , he made service of the vsdthin [or annexed] 

summons [and annexed complaint] upon the within defend- 
ant, B. P., in said county, in pursuance of the annexed 
order by [leaving copies of such summons (and complaint), 
and of said order, at the residence of said defendant, with 
his wife," a person of proper age], and by depositing other 
copies thereof, properly inclosed in a postpaid wrapper, and 
addressed to said defendant at , his said place of - 

• See notes to form No. 90. ' In cases of service on other person 

than wife, state age of person- 
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residence, into the post-offlce in said , and further 

saith not.' 

A. B. 
[Jurat as in No. 46.] 



No. 73. 

AffldaTit of Service of Summons and Complaint by Person 
other than Sheriff.' 

(Code Civ. Pro., § 426, subd. 4.) 

[Title of cause.] 
County, ss.: 



A. B., of —, being duly sworn, says : That on the 

day of , 18 — , at , in the county 



of and State of New York, he served the annexed 

summons [and complaint {or notice) thereto annexed] upon 
C. D., the defendant [or one of the defendants] therein 
named, by delivering to. and leaving withf the said C. D. a 
copy [or copies] of sai^ summons [and complaint, or notice] 

/and leaving said copy [or copies] vi^ith hjm p[fl that he knew 
ihe said 0. D. to be the, person- [or one of the persons] men- 
tioned and described in said summons as defendant [or 
defendants] in the ab6ve entitled action ; [*] that deponent 
is of full age, viz.: of the age of twenty-one years and up- 
wards [or was of the age of [eighteen] years on the 

day of , 18—]. 

- [In action for divorce or to annul a marriage, or for sepa- 
rate maintenance, add (*) : that deponent knew the said 
C. D. to be the said defendant and proper person to be 
served by reason of the 1 oUpwing facts, to wit : (here state ■ 

^ If the officer cannot get into the there being no person of snitable age 

house, or there is no person who will to receive tlie same," or, " there being 

receive the paper, insert, in place of no person of suitable age who would 

the part in brackets, the following : receive the same.'' 

" Affi.xing the same to the outer [or For form of order, see No. 01. 

other] door of the residence of saidde- ^ For forms of sheriffs' certificates of 

fendant, the said liouse being closed," service of summons, see forms Nos. 

" or admittance being refused," " or, 63-73. 
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what knowledge he had on the subject and now he acquired 
such knowledge).'^ 

A.B. 
[Jurat as in No. 46.] 



No. 74. 

Iffldavit of Service of Summons and Complaint or W^otice 
on Infant under Fourteen Tears of Age. 

(Code Civ. Pro., §426, subd. 1.) 

As in form No. 73 to [fl, and thence as follows : and by 
also delivering to and leaving with E. F., whom he knew 
to be the father [or mother, or guardian] of said infant [or 
the person having the care and control of said infant de- 
fendant {or with whom said infant resided, or in whose ser- 
vice said infant was employed), there being no father, mother 
or guardian of said infant within this State], a copy [or 
copies] of said summons [and complaint or notice], and 
from thence as in form No. 73 from [X] to close.' 



[Jurat in Nc. 46.] 



A. B. 



No. 75. 

Affldarit of Service of Summons on Lunatic, etc., for 
whom Committee has been Appointed. 

(Code Civ. Pro., § 42G, subd. 2.) 

As in form No. 73 to [fl, and from thence as follows: 
and also by delivering to and leaving with P. R., the com- 
mittee of said C. D., said 0. D. having been judicially de- 
clared to be incapable of managiug his affairs by reason of 
lunacy [or idiocy {or habitual drunkenness)], and said P. R. 
having been appointed such committee a copy [or copies] of 
said summons [and complaint or notice (then add as in form 
No. 73 from ^ to close)]. 

A. B. 

[Jurat as in No. 46.] 

' See, also, General Rules of Prac- ' See note 1 to form No. 73. 

tice. No. 18, as to requisites of affidavit As to service by plaiatiff, see Hunter 

of service, and that no such service v. Lester, 18 How., 347; Myers v. 

may be made by any person less than Overton, 2 Abb. Pr., 344; 4 E. D. S., 

eighteen years of ag-e. See No. 829. 428. 
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No. 76. 

Affldarit of Service of Summons on a Corporation. 

(Code Civ. Pro., §§ 431, 432, subd. 1.) 

[Title of cause.] 

County of , ss.: 

A. B., of , being duly sworn, says, that on the 

day of , 18 — , he served the within sum- 



mons [and annexed complaint {or notice)] upon the within 
named defendant the [here insert name of corporation] by de- 
livering to, and leaving with [f] CD., the president [man- 
aging agent," mayor, etc."] of said corporation,' a copy [or 
copies] of said summons [and complaint or notice] at 

, in the county of . That deponent knew 

the said C. D., to be the president [or managing agpnt, or 
mayor, etc.] of the said defendant, said corporation, men- 
tioned and described in said summons, as the defendant [or 
one of the defendants] in the above entitled action. That 
deponentfis of full age, viz., of the age of twenty-one years 
and upwards [or was of the age of (eighteen) years, on the 

day of , 18 — ]. 

A. B. 
[Jurat as in No. 46.] 



No. 77. 

AfHdavit of Service of Summons on Person Designated by 
Foreign Corporation to Receive Same. 

(Code Civ. Pro., § 433, subd. 2.) 

As in No. 76 to [f], and from thence as^oUows : C. D., 
the person designated by said corporation, according to 

' See note 1 to form No. 78, and see upon -whom service of summons may 

Emerson v. Auburn and 0. L. R. R. made under subdivision 1, of section 

Co., 13 Hun, 150, as to who is n, man- 432, Code Civ. Pro., are the president, 

aging agent. Also, Palmer v. Penn. treasurer, or secretary, or if the cor- 

Co., 35 Hun, 369, aff'<l 99 N. Y., 679, poration lacks either of these officers, 

also, note 1 to form No. 78. Mullins to the offl.iers performing correspond- 

V. Met. Life Ins. Co., 78 Hun, 297; in'r fiinclions under another name. 

Ives V. Met. Life Ins. Co., id., 32 ; 'After judgment dissolving a cor- 

Schreyerv. Met. Life Ins. Co., 29 N. poration, and appointing a receiver, an 

Y. Supp., 1092 ; Coler v. Pittsburgh action cannot be commenced against it 

Bridge Co., 84 Hun, 285 ; Faltiska v. by service of a summons upon any of 

N. Y., L. E. and W. R. Co. (86 Hun, its officers. (Hetzel v. Tannehill S. M. 

478). ' Co., 4 Abb. N. C, 46 ; N. Y. 0. P. 

' The officers of foreign corporations, Sp. Term. ) 
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law," on whom a summons may be served, a copy [or copies] 

of said summons [and complaint], at , in tlie county 

of . That deponent knew the said CD. to be the 

person so designated by said defendant, said corporation, 
mentioned and described in said summons as the defendant 
[or one of the defendants] in the above entitled action. 
That deponent is, etc. [here add statements as to age of 
affiant, as in form No. 76."] 

A. B. 
[Jurat as in No. 46.] 



No. 78. 

Aifidavit of Service of Summons on Foreign Corporation 
where no Person is Designated to Keceive Service, etc. 

(Code Civ. Pro., § 433, subd. 3.) 

[Title of cause.] 

'■ — County, ss. : 

A. B., of , being duly sworn, says, that he has 

made due and diligent effort, as hereinafter stated, for the 
purpose of serving the annexed summons, to find, within 
this State, the president, treasurer or secretary, or other 
officer performing corresponding functions under another 
name, of the defendant, the [here insert name of corpora- 
tion], a foreign corporation, to wit : [here state the efforts 
used for the purpose of finding such officer]' and that 
having ascertained, by a search of the records and tiles of 
the office of the Secretary of State, that no designation by 
the said corporation, according to law, of a x)erson to make 
such servipe upon, is in force [or the person designated, 
according to law, by said corporation to receive service of 
such summons not having been found (by deponent') within 
the State after due and diligent search, to wit : (here state 
efforts made to find such person)] he served the annexed 

'An exemplified copy of the deslg- Wheeler v. N. Y. and H. R. Co., 24 

nation, accompanied with certificate Barb., 414; Wheeler & 'WilBon Manuf. 

th^t it has not been revoked, is made Co. v. McLaughlin, 28 State Rep., 372. 

by subd. 2 of section 432, Code Civ. ' See note 1 to form 73, p. 48. 

Pro., presumptive evidence of the ex- 'If these efforts have been made by 

ecution thereof, and these may prop- another party than affiant his affidavit 

erly be annexed to the affidavit. See should be annexed and refen-ed to. 
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summons on the said defendant [naming it] by delivering 
a copy thereof to and leaving the same with C. D. [the 
cashier, or a director or\ a managing agent, to wit : a 

— -^ ' of the said corporation, at the — -:^ of , 

, in the county of — ; that deponent knew the 

said G. D. to be the [cashier, or a director, or such man- 
aging agent] of said defendant [naming it'] ; that said de- 
fendant at the time of such service had property within the 
State [if the cause of action arose in the State it need not be 
stated that it has property therein] ; that deponent' [here 
add statements as to age of affiant as in form No. 76]. 

A. B. 

[Jurat as in No. 46.] 



No. 79. 

AfBdayit of Service of Summons on Under-Sheriff^ etc.. 
for Sheriff in Action for Escape. 

(Code Civ. Pro., § 426, subd. 3.) 

[Title of cause.] 

COITTTTY OF , SS. : 

A. B., of , being duly sworn, says, that on the 

day of , 18 — , at : — , in the county 

of , he served the annexed summons [and com- 
plaint, thereto annexed] on C. D. , sheriff of county, 

the defendant therein named, by delivering to, and leaving 
with, said C. D., in person, [or with R. S., the under-sheriff 
of said sheriff, in person, or with E. F., a deputy-sheriff of 
said sheriff ; (or a clerk in the employment of said sheriff ; 

'Aa to who is a managingagent un- cause of action arose therein. Some 

der section 432, subd. 3, Code Civ. proof should, therefore, appear of its 

Pro., see Reddington v. Mariposa L. having such property, unless the com- 

and 4l. Co., 19 Han, 405; Sterrett v. plaint shows that the cause of action 

Denver and R. G. R. R. Co., 17 id., arose in the State. (Code Civ. Pro., 

316; Pahner v. Evening Post Co., b5 § 432, subd. 3; 70 N. Y., 223; 104 N. 

Hun, 403; Coler v. Pittsburgh Bridge Y., 377 ) 

Co. (146 N. Y., 281); Kieley v. Cen- The property should be of some 

tral Complete Combustion Mf'g Co. substantial value. A few maps and 

(13 Misc., 85). And see note 1 to form bocks of little or no market value and 

No. 76; the defendant's own unissued bonds 

'A service on a cashier, director or are not such. (Barnes v. M. and N. 

managing agent of a foreign corpora- W. R. R. Co., 12 Hun, 126, citing Cod- 

tion is only good when the corporation dington v. Gilbert, 17 N. Y., 489.) 

has property within the State, or the • "See note 1, p. 48, to form No. 73. 
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or a person in charge of the office of said sheriff,) said de- 
livery to said E. F. being made at the office of said sheriflf, 
during the hours when it is required by law to be kept 

open, to wit : at o'clock — m.], a copy [or copies] 

of said summons [and complaint']. That deponent knew 
the said C. D. to be the person described in said summons 
as defendant in the above entitled action." That deponent 
was, at the time of such service, of full age, viz : of the age of 
twenty-one years and upwards \or of the age of (eighteen) 
years and upwards]. 

A. B. 
[Jurat as in form No. 46.] 



No. 80. 

Order of Court that Service be Made on Person other 
than Defendant in Certain Cases. 

(Code Civ. Pro., § 437.) 

At a Term of the court, held at , 

on the day of , 18 — . _____ 

Present, Hon. A. O. {Judge, or JusttceJ] 
[Title of cause.] 

It having appeared to the court that the defendant, A. B., 
is an infant of the age of fourteen years and upwards \or 
the court having, in its opinion, reasonable ground to be- 
lieve that the defendant, A. B., by reason of habitual drunk- 
enness {or other cause, stating it,) is mentally incapable, 
adf'quately to protect his rights, although not judicially 
declared to be incompetent to manage his affairs], and 
upon the application of M. N.: 

It is hereby ordered that a copy of the summons in the 
above entitled action be also delivered, in behalf of the said 
defendant, A. B. to R. S., and that service of the sum- 
mons, upon said defendant, shall not be deemed complete 

• See Dunford v. Weaver (84 N. Y., of the right to serve a summons, as 

445; affirmingS. C.,31 Hun, 349), that provided by Code Civ. Pro., section 

a sheriff cannot, by omitting to file a 426, subd. 3. 

notice of the place of his office in the ' Add this clause where the service 

county clerk's office, as provided by.2 is upon defendant personally. (See 

R. S., 285, section 65, debar a suitor rule 18 of Gen. Rules of Practice.) 
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until sucli delivery is made [and that a copy of this order 
be also served upon the said R. S., when such delivery to 
him is made]. 



No. 81. 

Order of Court for Service where it Appears that Person to 
whom Summons is Delivered has Adverse Interest, etc. 

(Code Civ. Pro., §428.) 
[At, etc., as in form No. 80.] 
[Title of cause.] 

The court having, in its opinion, reasonable ground to 
believe that the interest of C. D., the person [or committee, 
etc.] to whom a copy of the summons was delivered, to com- 
plete the service upon the defendant, A. B., in the above 
entitled action, said A. B. being an infant under the age of 
fourteen years [or said A. B. being a person judicially de- 
clared incompetent to manage his affairs, in consequence 
of lunacy {or idiocy, or habitual drunkenness)], is adverse 
to that of said A. B., [or that said C. D. is not, for the 
reason (stating it), a fit person to protect the rights of said 
A. B.], it is hereby ordered, that a copy of the summons in 
this action be also delivered, in behalf of the defendant, 
A. B., to E,. S., and that service of the said summons shall 
not be deemed complete until it is so delivered [and it is 
further ordered that a copy of this order be delivered to 
said R. S., with said copy of the summons]. 

[And it is hereby further ordered, that E. F., of , 

be and he is appointed special guardian, ad litem, of said 
A. B., to conduct the defense for the said A. B., to the ex- 
clusion of the said committee, and with the same powers, 
and subject to the same liabilities, as a committee of the 
property of said A. B.'] 

' This clause in brackets may be dian's appointment may be made either 
added in cases under subdivision 2 of by the same order or by a separate 
Bection436, Code Civ. Pro. The guar- order. 
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No. 82. 

Affidavit to Procure Order Dispensing with Service upon 

Lunatic. 

(CodeCiv. Pro., §429.) 

[Title of cause.] 
County, ss.: 



A. B. and C. D., being duly sworn, say, that they are 

practicing physicians,' residing in the of , 

and are acquainted with Y. Z., a lunatic, defendant in the 
above entitled action, and with the mental condition of snch 
lunatic, and that, in their opinion, the delivery of a copy 
of the summons in said action to said Y. Z., would tend to 
aggravate his disorder [or to lessen the probabilities of his 
recovery]. 

That the following are the reasons for deponent's said 
opinion [here state reasons]. 



[Jurat as in form No. 46. J 



A. B. 
C. D. 



No. 83. 

Order Dispensing with Delivery of Copy of Summons to 

Lunatic. 

(Code Civ. Pro., § 429.) 

[At, etc., as in form No. 80.] 
[Title of cause.] 

It having appeared satisfactorily to the court, by the affi- 
davit [or affidavits] of A. B. [and C._ D.], dated [respect- 
ively] , 18 — [and — , 18 — J, that the delivery 

of a copy of the summons in this action to the defendant, 
Y. Z., who has been judicially declared to be incompetent 
to manage his affairs in consequence of lunacy, in person. 



' Other afBdavits mignt be produced, attorney, or otherwise, that the def enJ- 

as of the person in charge or the iuna- ant has been judicially declared to be 

tic, as to facts showing the necessity incompetent to manage his affairs in 

for dispensing with service, and proof consequence of lunacy, 
should be made by the afBdavit of the 
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will tend to aggravate his disorder [or to lessen the proba- 
bility of his recovery] ; now, on motion of, etc., it is hereby 
ordered, that the delivery of a copy of the summons to said 
Y Z., in this action, be and is hereby dispensed with, and 
that the delivery of a copy of the said summons to P. R., 
the committee of said lunatic, be sufficient personal service 
upon said defendant, Y. Z. 



No. 84. 

Designation by a Resident of a Person upon whom to 
Serve a Summons During his Absence from the United 
States. 

(Code Civ. Pro., §480.) 

I, A. B., a resident of the of , in the 

county of and State of New York, being of full 

age and by occupation a [hardware merchant], do hereby, 

pursuant to law, designate C. D., a resident of the ■ 

of , in the county of — and State of New 

York, and by occupation a [farmer], as a person upon 
whom a summons, or any process or other paper for the 
commencement against me of a civil special proceeding in 
any court, or before any officer, may be served in like man- 
ner, and with like eflPect, as if it was served personally upon 
me during my absence from the United States [for the period 
of , from the date of this instrument']. 

In witness whereof, I have hereunto set my hand this 

day of , 18 — . 

A. B. 
In presence of E. F. 

State of New Yokk, , „„ . 
County, 



On this day of , 18 — , before me person- 

' This designation does not apply to filing, unless other period is specified, 
a proceeding to punish for a contempt, or unless earlier revoked by the death 
or where special provision for the ser- or legal incompetency of either of the 
vice is otherwise made by law. (Code parties thereto, or by the filing of a re- 
Civ. Pro., § 433.) The designation vocation executed and acknowledged 
remains in force fbr three years after in like manner. (See form No. 85.) 

See Lyster v. Pearson, 7 Misc. R., 98. 
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ally came A. B., to me known to be the individual described 
in, and who executed the foregoing instrument, and to me 
acknowledged the execution thereof by him. 

F. G., Commissioner of Deeds. 
[Justice of the Peace or other officer authorized to take ac- 
knowledgment of deeds. ^ 

I, C. D., of the of , in the county of 

-, and State of New York, by occupation a [farmer], 



named in the foregoing instrument, do hereby, pursuant to 
law, consent to the designation and appointment of my- 
self as a person upon whom a summons, or any jjrocess or 
other paper for the commencement of a civil special pro- 
ceeding against A. B., mentioned in said instrument, in any 
court or before any officer may be served, in like manner, 
and with like effect, as if it was served personally upon 
said A. B. during the absence of said A. B. from the United 
States [for the period of J. 

Witness my hand and seal, this day of , 

18—. 

C. D. 

In presence of . 

[Acknowledgment by C. D., as last above given.. 



Ko. 85. 

Revocation of Designation by Resident of Person to Re- 
ceive Service of Summons, etc. 

(Code Civ. Pro., §430.) 

I, A. B., a resident of the of , in the 

county of , and State of New York, by occupation 

a [hardware merchant], do hereby, pursuant to law, revoke 
the designation made by me of C. D., a resident of the 

of , in the county of , and State 

aforesaid, by occupation a [farmer], as a person upon whom 
a summons, or any process or other paper, for the com- 
mencement against me of a civil special proceeding in any 
court, or before any officer, might be served, in like manner, 
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and with, like effect, as if it was served personally upon 
me during my absence from the United States [for the period 

of years from the day of , 18 — J, 

which said designation is dated , 18 — , and was 

filed and recorded in the office of the clerk of the county of 
, on the day of , 18 — . 

In witness whereof, etc., as in form No. 84. 

A. B. 
In presence of . 

[Acknowledgment by A. B., as in form No. 84. J 

Or, I, C. D., a resident of the — of , in 

the county of , and State of New York, by occupa- 
tion a [farmer], do hereby, pursuant to law, revoke the con- 
sent executed by me to my designation by A. B., of the 

of , in the county of , and State 

of New York, by occupation a [hardware merchant], as a 
person upon whom a summons, or any process or other 
paper for the commencement against said A. B. of a civil 
special proceeding in any court, or by any officer, might be 
served, in like manner, and with like effect, as if it was 
served personally upon said A. B. during his absence from 

the United States [for the period of years, from 

the day of , 18 — J, which consent is dated 

on the day of , 18 — , and was filed and 

recorded in the office of the clerk of the county of , 

on the day of , 18 — . 

In witness whereof, etc., as in form No. 84. 

C. D. 

In presence of . 

[Acknowledgment by C. D., as in form No. 84. J 



No. 86. 

Designation by Foreign Corporation of a Person for the 
Purpose of Service of Summons upon it. 

(Code Civ. Pro., § 433, subd. 8.) 

The [here insert name of corporation], a foreign corpora- 
tion organized by and under the laws of the State of 
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in the United States of America, does hereby, pursuant to 
law, designate and appoint' A. B., residing [or having his 

office] at No. street., in the city of , in the 

State of New York [or at the of , in 

the county of , in the State of New York], as a 

person upon whom service of a summons, or any process 
or other paper, whereby a special proceeding is commenced 
in a court, or before an officer, except a proceeding to pun- 
ish for contempt, and except where special provision for the 
service thereof is otherwise made by law may be made,' for 
said corporation. 

In witness whereof, the said [here insert name of corpora- 
tion] has caused its [president, etc.] to affix his sig- 

[l. s.] nature and its corporate seal, on the day of 

, 18-. 

C. D., President. 

[ Vice-President, or other acting Tiead of corporation 
{naming officer).] 

In presence of . 



I, A. B., named in the foregoing instrument, do hereby 
consent to the designation of myself, made by eaid instru- 
ment, as a person upon whom service of a summons, or any 
process or other paper whereby a special proceeding is com- 
menced in a court or before an officer, except a proceeding 
to punish for contempt and except where special provision 
for the service thereof is otherwise made by law, may be 
made for the [here insert name of corporation], a foreign 
corporation, organized under the laws of the [State] of 
, in the United States of America. 

In witness whereof, I have hereunto set my hand on this 

day of , 18 — . 

CD. 
In presence of . 



1 Wliere a foreign corporation has forced against any property of tlie 

designated an agent upon whom to corporation within the jurisdiction, 

serve process, as required by tlie stat- (Gibbsv. Queen Ins. Co, 6.3 N. Y. 

utes of lliis State, it thereby submits J04. See also Turner v. Fire Ins. Co. 

itself to the juiisdiction of tlie State of Philadelphia. (17 Week. Dig. 212, 

courts, and a judgment rendered upon aff"d S. 0., i):j N. Y. 634.) 
a summons thus seived may be en- 
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No. 87. 

Revocation of Designation of Person Designated by For- 
eign Corporation for the Purpose of Service of Sum- 
mons upon. 

(Code CJiv. Pro., § 432, subd. 3.) 

The [here insert name of corporation], a foreign corpora- 
tion, organized by and under the laws of the [State] of 

, in the [United States of America], does hereby, 

pursuant to law, revoke the designation and appointment 

made heretofore by it, by instrument dated , 18 — , 

and filed in the office of the Secretary of State of the State 

of New York, on the day of , 18—, of 

A. B., residing [or having his office] at No. street, 

in the city of , in the State of New York [or at the 

of , in the county of , in the State 

of New York] as a person upon whom a summons or any 
process or other paper whereby a special proceeding is com- 
menced in a court or before an officer, except a proceeding 
to punish for contempt and except where special provision 
for the service thereof is otherwise made by law, could be 
served for said corporation. 

In witness whereof, the said [here insert name of corpora- 
P -, tion] has caused its [president, etc.] to affix hereto 
his signature and its corporate seal. 

C. D., President, etc. [as inform No. 86. j 

In presence of . 

Or, I, C. D., residing [or having an office] -at No. 



street, in the city of — — [or residing {or having an 

office) at the of , in the county of , 

in the State of New York], do hereby revoke my consent, 

dated ; 18 — , to my designation and appointment, 

by the [here insert name of corporation], a foreign corpora- 
tion, organized by and under the laws of the [State] of 

, in [the United States of America], as a person 

upon whom service of a summons or any process or other 
paper whereby a special proceeding is commenced in a court 
or before an officer, except a proceeding to punish for con- 
tempt and except where special provision for the service 
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thereof is otherwise made by law, may be made for said 

corporation, which instrument bears date on the 

day of , 18 — , and was filed with my said consent 

in the office of the Secretary of State of the State of New 
York, on the day of , 18 — . 

In witness whereof, I have hereunto set my hand, this 

day of , in the year , 18 — . 

CD. 
In presence of . 



No. 88. 

Change of Office or Besidence by Person Designated by 
Foreign Corporation upon whom Summons may be 
Served. 

(Code Civ. Pro., § 433, subd. 2.) 

I, C. D., the person appointed and designated by the 
[here insert name of corporation], a foreign corporation 

organized under the laws of the [State] of , in [the 

United States of America^ upon whom a summons, or any 
process or other paper, whereby a special proceeding is com- 
menced in a court or before an officer, except a proceeding 
to punish for contempt, and except where special provision 
for the service thereof is otherwise made by law, may be 
served for said corporation, by a writing, executed by said 

corporation according to law, dated , 18 — , and filed 

in the office of .the Secretary of State of the State of New 
York, on the day of , 18 — , do hereby cer- 
tify that my office [or residence] has been changed from the 

place mentioned in said writing to No. — street, in 

the city of , in the State of New York [or to the 

of -, in the county of , in the State 

of New York.] 

In witness whereof, I have hereunto set my hand, this 
[L. S.J day of , in the year 18 — . 

C. D. 

In presence of — • ■ — ' , 
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No. 89. 
Writttjfi Admission of Service of Snnimous. 

(Code Civ. Pro., § 434, subd. 2.) 

[Title of cause.'] 

I, A. B., defendant [or one of the defendants] in the 
within [or above] entitled action, do hereby admit due and 
personal service of the vs^ithin [or annexed] summons upon 
me (by delivering to, and leaving with, me a copy thereof"), 

at the of , in the county of , and 

State of New York, on the — ; , day of , in the 

year 18 — .' 

A. B. 

[Certificate of acknowledgment as in form No. 110.] 

Or, affidavit as follows : 
County, ss. : 



C. D., of , in said county, being duly sworn, 

says, that on the day of , 18 — , he saw 

A. B., to him known to be the person described in the 
within [or annexed] summons as a defendant in the above 
entitled action, sign the foregoing admission of service 
thereof, and that the said signature of said defendant is 
genuine [or that he is well acquainted with the handwriting 
of A B. , the person mentioned and described in the within 
{or annexed) summons as a defendant in the above entitled 
action, having seen him write (or state other grounds of 
knowledge), and that he believes the signature to the fore- 
going admission of service of said summons to be the genu- 
ine signature of said defendant]. 

C. D. 

[Jurat as in form No. 46. ] 

1 The title of cause may be omitted, Bogavt, 73 N. T., 256; see, also, 

where the admission is endorsed upon Maples v. Mackey, 15 Hun, 533; S. C, 

the summons. 89 N. Y. 146; Miller v. Brenham, 68N. 

^ The words in parenthesis may be Y., 83; Jones v. TJ. S. Slate Co., 16 

omitted, as they seem to be uneces- How., 129.) 

sary under section 434 of Code of Civ. The decision in Eead v. French (28 

Pro., although irroper to be inserted. N. Y., 283), that the admission should 

^ It seems thac tne failure to state state that the service was personal, by 

the time oi- plac" ol service of the de- delivering, etc., is overruled by the 

fendant's admission of service, is an provision of the last sentence. (§434, 

amendable irreg:;!arity, even after Code Civ. Pro.) 
judgment (Per Allen, J., in Wljite y. 
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Article Second. 
forms relating to substitutes for personal service 

OF SUMMONS IN SPECIAL CASES. 

(Code Civ. Pro., Ch. 5, Tit. 1, Art. 2.) ■ 

No. 90. Affidavit to procure order for service of summons on a resident, who 
cannot be found. 

91. Order upon such affidavit. 

92. Affidavit of plaintiff, or his attorney, to obtain order for service by 

publication of summons. 

93. Affidavit of search and inquiry for defendant. 

94. Order for service of summons by publication. 

95. Notice to defendant to accompany summons as published. 

96. Notice to be served with summons, when service is made without 

the State. 

97. Proof of publication of summons and notice. 

88. Affidavit of deposit in the post-office, pursuant to order. 
99. Affidavit of sei'vice on defendant without the State. 
100. Notice to defendant of entry of judgment, in case of service by pub- 
lication. 



No. 90. 

Affidavit to Procure Order for Service of Summons on a 
Resident, wlio Cannot be Found. 

(Code Civ. Pro., §435.) 

[Title of cause.] 
County, ss.: 

A. B., of , being duly sworn, deposes and says, 

that on the • day of , 18 — , a summons in 

the above entitled action, of vrhich a copy is hereunto an- 
nexed, v^ras issued to him for service upon the defendant, 

C. D. , vs^ho resides at , in the county of , 

in this State, by plaintiffs attorney, in said action ; that de- 
ponent has made proper and diligent effort to serve the said 
summons upon the said defendant and that the place of 
his sojourn cannot be ascertained [or that said defendant 
being vs^ithin this State avoids service of said summons] ' so 

'If the defendant can be found, Malavazi, 7 Daly, 147j McCarthy v. 
although not within the State, the case McCarthy. 54 How. Pr., 97; Bogart v. 
ia one provided fur by section 438 of Swezey, 26 Hun, 463; Smith v. Fo- 
Code Civ. Pro., subd. 3, and not by garty, 6 Civ. Pro., 366; Fisk v. Ben- 
section 435, id. " nett, 69 Hun, 272; Ottman v. Daly, 17 

As to what facts are sufficient to Civ. Bro. R., 62; S. C, 9 N. Y. Supp., 

authorize an order under eectioa 435 897; Carter v. Youngs, 42 N.Y. Super., 

for substituted sevvioo, see McCarthv 167; C. n. Barlt v. Thurber, 74 Hun, 

v. McCarthy, 16 Hun, 546; S. C. affd 632; Simpson v. Burch, 4 id., 315; 

84 N. Y., 671; Nagle v. laggart, 4 Collins v. Campbell, 6 How. Pr., 519; 

Abb. N. C. 144; Haswell v. Lincks, Gere v. Gundlar.h, f,! Bai-b., 13; Phil- 

87 N. Y.. 637; Carter v. Ymins-s, 42 lips v. Winne, 20 N. Y. Supp., 49; 

N. Y. Super. Ct. Rep., 169; Easton v. Clare v. Lockard, 13 Civ. Pro, R.. 298; 
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that personal service thereof upon hini cannot be made ; 
that deponent, with the intention of making such service 
upon defendant, made the following effort to find said de- 
fendant [here state the efforts and inquiries which were 
made for that purpose].' 

A. B. 

[Jurat as in No. 46. j 



No. 91. 

Order for Service of Summons on a Resident 'who cannot 

be Found. 

(Code Civ. Pro., § 435.) 

[Title of cause.] 
It appearing by the affidavit of A. B., dated , 



, 18 — , that a summons has been issued in the above 

entitled action, which is hereunto annexed, to be served 

upon the defendant, C. D., who resides at , in the 

county of , in this State, and that proper and dili- 
gent effort to serve the said summons upon the said defend- 
ant has been made and that the place of his sojourn cannot 
be ascertained [or that said defendant being within this 
State avoids service of said summons] so that personal ser- 
vice thereof upon him cannot be made. 

It is hereby ordered and directed that the service of said 
summons be made upon said defendant, C. D., by leaving 
a copy thereof and of this order at the residence of the said 
defendant, vdth a person of proper age, if, upon reasonable 
application, admittance can be obtained and such a person 
found who will receive it ; or, if admittance cannot be so 
obtained nor such a person found, by affixing the same to 
the outer or other door of the defendant's residence, and 
by depositing another copy thereof, properly inclosed in 
a post-paid wrapper, addressed to said defendant, at his 

S. C, 21 Abb. N. C, 175; aff'd 122 N. above. The affidavit cannot be made 

Y., 263; Hatfield v. Malcolm, 71 Hun, by a party to the action. (Code Civ. 

51. Pro., § 435.) See, also, Collins v. 

In Continental Nat. Bank v. Thur- Campfield, 9 How. Pr., 519; Jonea v. 

ber, 74 Hun, 632, section 435 of Code Derby, 1 A.bb., 458; Smith v. Fogarty, 

Civ. Pro., ia held to be constitutional. 6 Civ. Pro. R., 366; Foot v. Harris, 2 

' The certificate (form No. 71) of the Abb. Pr., 454; as to nature, regularity 

sheriff of the county where defendant and effect of order, and see note to 

resides may be used, Bubstajitially as form No. 90. 
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place of residence, in the posL office at the place Vhere he 
resides," 

Dated , 18—. 

T. A., County Judge of County. 

[Or A. O., Justice {or Judge) of Supreme Court {or other 

courty^ 



No. 92. 

AffldaTlt of Plaintiff or his Attorney on Application for 
Order for Service of Summons by Publication. 

(Code Civ. Pro., §439.) 

[Title of cause.] 
County of , ss.: 

A. B., of , being duly sworn, says, that he is the 

plaintiff [or the plaintiff' s attorney] in the above entitled 
action ; that the defendant, C. D., is a foreign corporation, 

organized by and under the law^s of the [State] of , 

and located and having its principal office for the transac- 
tion of its business at , in the of 

[or that the defendant, C. D., resides out of the State and 
at , in the (State) of ; or that the defend- 
ant, C. D., after diligent inquiry, rem^ims unknown to the 
plaintiff; or that plaintiff is unaole to ascertain vphether 
the defendant, C. D., is or is not a resident of the State ; or 
other cases provided for by section 438 of the Code] ; that 
the residence and post-office address of the said defendant 
is (as nearly as the plaintiff is able to ascertain the same), 

at , in the [State] of [or that plaintiff has 

been unable to ascertain, with reasonable diligence, the 
residence or post-office address of the said defendant, or a 
place V7here the defendant would probably receive matter 
transmitted through the post-office]. 

That said defendant is of full age [or is an infant upwards 
of {or under) fourteen years of age]. 

[And that plaintiff has been {or vrill be) unable, after due 

' For proof of service of summons " The order may also he made hy 

pursuant to order, see foi-m No. 72. • (lie court. (Code Civ. Pro., § 435.) 

See note 1, p. 62, to form 90. See also notes to forms Nos. 90 and 91. 
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diligence, to make personal service of the summoQS upon 
said defendant.'] 

And deponent refers to the annexed affidavit [or affida- 
vits] of E. F. [and Gt. H.], dated , as to the search 

and inquiry made for said defendant for the puipose of 
serving said summons upon him [and of ascertaining his 
residence or post-office address].' 

That, etc., substantiallv as in form No. 209, from [f |.^ 

A. B. 

[Jurat as in form No. 46.] 



No. 93. 

Affidavit of Searcli and Inquiry for Defendant on Appli- 
cation to Serve Snnnnons toy Publication, 

(Code Civ. Pro , § 438. 

[Title of cause.] 

CoujMTy OF , ss.: 

E. F., of , being dxily sworn, says, that on the 

day of , 18 — , a summons in the above 



entitled action vs^hich is hereto annexed, was issued and de- 
livered to him by plaintiff's attorney in said action for ser- 
vice upon the defendant, C. T). That deponent iias made 
due and diligent search and inquiry for the said defendant, 

' The clause in brackets need only How. P ., 4HQ); Arg-all v. Bachraoh 
be insertedin eases under subdivisions (18 Week. Dig-., 207); Kennedy v. N. 
4, 5 and 7 of section 438, and iu cases Y. Life Iiis. ami Trust Co. (101 N. Y., 
where the application is made on the 487; rev'g S. C, 3'2 Hun, 35) ; Lock- 
ground that defendant is a foreiffii wood v. Brantley (31 Hun. 155); 
coi-poration or a non-resident of Ihe Greenbaum v. Dwyer (4 Civ. Pro. R., 
State. (Code Civ. Pi-o., § 43fl ) 27e; S. C, CG How. Pi-., 266) ; Don- 

" For aflS.davit as to seai-ch ami in- nelly a. Wfs. (G6 How. Pi'. 428) 

quiry for defendant, see next form, Phel w \ . Phelps (G Civ. Pro. R., 117) 

No. 93. M(;Cu!!y v. Heller (1)6 How. Pr., 468) 

As to proof necessary upon applica- Ch ise \ . LawFon {'36 Hun, 221); Wun- 

lion, see Howe Machine Co. v. Petti- ncnling' v. Geai-ty (36 Hun, 243); 

bone (74 N. Y., 68; S. C , 12 Hun, Denmiiii v. McGnire (101 N. Y., ICl); 

G57); Belmont v. Corneii (32 N. Y., Bing-ham v. Bingham (3 How. Pr. [N. 

256); Carleton v. Carlct.m (S.j id , SI^; S.J, 100); Hyatt v. Swivel (52 Super, 

rev'g S. C, 23 Hun, 251), a id di«ti - Ct , 1); Jones v. Freeman (22 Week, 

guishing H. M. Co. v. Pettibone and Dig., 524); Seller v. Wilson (43 Hun, 

Belmont v. Cornen [supra]; StapU's 62i(); Burton v Burton (45 Hun, 6S); 

V. Fairchild (3 Comst..4G); Smith v. Lyon v. Baxter (64 -How. Pr., 426); 

Mahon (27 Hun, 40); Walker v. Reiff Syracuse Sav. Bk. v. Burton (6 Civ. 

(Sup. Ct., Second Dept , Der,., 1881 ; Pro. R.,.21C); Biyan v. The University 

13 N. Y. Week. Dig., 3!!); Schroeder Pub. Co. of N. Y. (112 N. Y., 382); 

V. Lear (17 id., 574); Putnam v. Giiffln McCracken v. Flanagan (127 id., 493); 

(19 id.. 46) Coffin v. Lester (36 Hun, Paget v. Stevens (143 N. Y., 172); 

347); Ratel v. Ratel (17 Week. Dig., Reynolds v. Cleary (61 Hun, 590); 

136) ; "Williamson v. Williamson (64 Coffla v. Lester (110 N. T., 645 ; aff'g 
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S. C, 36 Hun, 347, without op.); 
Crouter v. Crouter (133 N. Y., 55); 
Jerome v. Flagg- (48 Hun, 351); Phelps 
V. Phelps (32 Uun, 642; alf'g 8. C, 6 
Civ. Pro., 120); Wichman v. Aschpur- 
wis (28 W. D., 63); Young- v. Fowler, 
(73 Hun, 17n) ; Walter v. De Graef 
(19 Abb. N. C, 406); Hatfield v. Mal- 
colm (71 Hun, 51); Lyon v. Baxter (64 



How., 42G); Piser v. Lockwood (30 Hun, 
6), among other cases. 

QuOBre, whether the non-resident 
representatives of a deceased defend- 
ant can be Ferved by publication. Per 
Miller, J , Angell v. Lawton (7UN.Y., 
540; S. C, 14 Hun, 70). 

^ See rule 25, Gen. Rules of Prac, 
and note 1 to form No. 209. 
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C. D., for the purpose of finding him within this State to 
serve said summons upon him [here state efforts and inqui- 
ries which have been made, and state the information ob- 
tained, so as to justify any of the following conclusions], 
and deponent further shows that said defendant, C. D., can- 
not be found by him within this State {or that he cannot 
find or obtain any knowledge of the defendant, C. T>., or 
that he has been unable to ascertain whether the defendant 
is or is not a resident of this State ; or that being a resi- 
dent of this State, said defendant has departed therefrom 
{or keeps himself concealed therein) with intent to defraud 
his creditors "(or to avoid the service of a summons) ; or 
that being an adult, and a resident of this State, he has 
been continuously without the United States for more than 
six months prior to this time, and has not made the desig- 
nation of any person upon whom to serve a summons in his 
behalf, as prescribed by section 436 of the Code of Civil 
Procedure] [and that deponent has been unable, after dili- 
gent search and inquiry made as above stated, to ascertain 
the residence of said defendant, or auy place where said de- 
fendant would probably receive matter transmitted through 
the post-office], and, further, this deponent says not.' 

E. P. 
[Jurat as in form No. 46.] 



No. 94. 
Order for Service of Summons Iby Publication. 

(Code Civ. Pro., § 440.) 

[Title of cause.] 

It having appeared by a verified complaint in the above 
entitled action, hereto annexed, that a sufficient cause of 
action exists against the defendant, C. D., and p^of having 
been made by affidavits, hereto annexed, that said defend- 
ant is a foreign corporation, organized by and under the 

laws of the State of [or that the said defendant is 

not a resident of the State ; or state other case provided 
for by section 438 of the Code of Civil Procedure] [and that 
the plaintiff has been {or will be) unable, with due dUigence, 

• See note 2 to f onn No. 92. 
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to make personal service of tlie summons in tliis action upon 
said defendant.'] 

Aad it further appearing by said annexed affidavits, that 
the said defendant is located and has its office for the prin- 
cipal transaction of its business [or resides] at , in 

the State of , and that its [or his] post-office ad- 
dress is at , in the of . 

[Or, I being satisfied by said affidavits^ hereto annexed, 
that the plaintiff cannot, v^ith reasonable diligence, ascer- 
tain a place or places vs^here the said defendant would proba- 
bly receive matter transmitted through the post-office, j 

And it further appearing that said defendant is of full 
age [or is an infant upvrards of {or under) fourteen years 
of age]. 

I do hereby order and direct that service of the summons 
in this action, a copy of which is hereto annexed, upon the 
said defendant, C. T>., be made by publication thereof in 

the and in the , two newspapers published 

at , in the ■ of , which are desig- 
nated as most likely to give notice to the said defendant, 
once a week, for six successive weeks ;; or, at the option of 
the plaintiff, by service of the summons, and of a copy of 
the complaint and of this order, without the State, upon 
an officer of said defendant, specified in section 431 or 432 
of the Code of Civil Procedure [or upon said defendant per- 
sonally']. 

And I do further order and direct that on or before the 
day of the first publication of the summons, the plaintiff 

deposit in the post-office at , a set of copies of the 

summons and complaint in this action, and of this order, 
contained in a securely closed, post-paid wrapper, directed 

to the said defendant, C. D., at ■ [or I do hereby 

dispense with the deposit of any papers in the post- 
office]. 

Dated at the ■ of , in the county of , 



' This clause in brackets is to be in- case the defendant is a person of full 

serted only where the application is age or an infant. Add in case of the 

made upon the ground that the de- defendant being an infant under the 

fenilant is a foreign corporation or not age of fourteen years, the words "and 

a resident of the State, or in a case also upon the person with whom he is 

specified in subdivisions 4, 5 or 7 of sojourning." 7ld., § 440, as amended 

section 438. (Code Civ. Pro., § 439.) by ch. 195 of Laws of 1889.) 

' Insert clause in parenthesis only in 
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and State of New York, on the day of , 

18—.' 

T; A., County Judge of County. 

[Or other Judge., authorized to make the order.} 



No. 95. 

Notice to Defendant to Accompany Summons as Pub- 
lished. 

(Code Civ. Pro., § 442.) 

To C. D., defendant:'* The foregoing summons is served 
upon you by publication, pursuant to an order of , 



[naming the judge and his official title] dated the 

day of , 18 — , and filed with the complaint in the 

office of the clerk of , at . See § 1541.] 

M. N., Plaintiff '' s Attorney. 
[Office address.'] 



No. 96. 

Notice to he Served with Summons when Service is 
made without the State. 

(Code Civ. Pro., §443.) 

Same as in fox'ni No. 95, except that the words "without 
the State of New York" must be substituted for the words 
"by publication." 

[Same signature and address.] 

' Non-compliance with the directions How. Pr., 468 ); Putnam v. Griffin (19 
of the statute as to the contents of the Weelc. Dig., 46); Loring v. Binney (38 
order, renders it wholly void. (Mc- Hun, 152). See also amendment to 
Cool V. Boiler, 14 Hun, 73.) section 438 of Code Civ. Pro. by ch. 
The directions of the order must be 399 of Laws of 1884 (Brook v. Say- 
strictly followed or the service is not ler (44 Hun, 554); Berford v. N. Y. 
a good one. (Smith v. Wells, 69 N. Iron Mine Co. (28 W. D., 439), among 
Y., 200.) other cases. The order need not con- 
See further as to contents of the tain the option that a service out of 
order and compliance therewith, Rit- the State may be made personally. 
ten V. Griffith (16 Hun, 454) ; Weil v. (Hatfield v. Malcolm, 71 Hun, 53). 
Martin (24 id , 645); Green v. Squires See also Matter of Field (131 N. Y., 
(20 id., 15); Schroeder v. Lear (17 184; S. 0., 45 A. L. J., 302), overrul- 
Week. Dig., 574); Piper v. Williams ing Ritten v. Griffith, swpra, and hold- 
(5 Law Bull., 51); O'Neil v. Bender ing that the order may direct either 
(30 Hun, 204); Lyon v. Baxter (64 mode of service, or both, and that an 
How., 426); Home Ins. Co. v. Head order directing either mode alone, fol- 
(30 Hun, 405); McCuUy v. Heller (66 lowed by due service in that manner, 
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will be equally good with one which 
directs both with an option to choose 
either. 

The order cannot be made by the 
court. (Heishon v. Knickerbocker L. 
Ins. Co., 77 N. Y., 278; but see, also, 
Phinney v. Broschell, 80 id., 544; 58 
How. Pr., 492, aflTg S.C, 19 Hun, 116; 
Mojarrietta v. Sa«nz, 80 N. Y., 553.) 
Crosby v. Thedford (7 Civ. Pro. R., 



245); Coffin v. Lester (36 Hun, 347; 
S. C, 22 Week. Dig,, 12). 

" The notice is to be directed only to 
the defendant or defendants served 
(Code Civ. Pro., 5 442). See, also, 
MeCully v. Heller (66 How. Pr., 468); 
Or vis V. Goldschmidt (2 Civ. Pro. R., 
314); Thistle v. Thistle (66 How. Pr., 
472). 

^ See note 2 to form No. 122. 
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No. 97. 
Proof of Publication of Summons and Notice. 

(Code Civ. Pro., §444.) 

■ County, 5*.; 



A. B., of , being duly sworn, says, that he is the 

printer [or publisher, or foreman, or principal clerk of the 

printer {or publisher)] of the , a newspaper published 

m the city [or town] of , in the county of 

and state of New York, and that the annexed summons 
and notice subjoined thereto has been published in the said 
newspaper once a week for six successive weeks, the first 

publication thereof being made on the dav of 

, 18— .1 

A B 
[Jurat as in No. 46. J " ' 



No. 98. 

« 

Affidavit of Deposit in the Post-offlce Pursuant to Order. 

(Code Civ. Pro., §444.) 

[Title of cause.] 
' County, ss.: 

A. B., of , being duly sworn, says, that on the 

day of , 18—, he deposited in the post- 
office at the of , in the county of , 

a set of copies of the summons, complaint and order in the 
above entitled action hereto annexed contained in a securely 
closed post-paid wrapper, directed to the defendant, C. D., 
at .1 

A.B. 

[Jurat as in No. 46.] 

No. 99. 
Affidavit of Service on Defendant without the State. 

(Code Civ. Pro., §444.) 

[Title of cause.] 
County, ss.: 



A. B., of , being duly sworn, says, that on the 

~^See Market Nat. Bank v. Pacific cott v. Robinson (21 N. Y., 150; S. C, 

Nat Bk. (89 N. Y., 397), as to when 78 Am. Dec, 126 and note); Stein Co. 

service ia complete. See also Gribbon v. Bell (12 Abb. [N. S.], 171); Smythe 

V. Freel (93 N. Y., 93); Lanier v. City v. Rowe (4 Law Bull., 60); Waters v. 

of Houston (9 Civ. Pro. R., 161); 01- Waters (7 Misc., 519). 
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day of , 18 — , he served the summons and 



a copy of the complaint and order in the above entitled ac- 
tion, hereto annexed, upon the defendant, 0. D., person- 
ally, at , in , by delivering to said defendant, 

C. D. , copies of the said summons and of the said complaint 
and order, and leaving the same with him ; that he knew the 
person so served to be the person \or one of the persons] 
mentioned and described in said summons as [a] defendant 
in the above entitled action ; that deponent is of the full 
age of twenty-one years [or became (eighteen) years of age 
on the day of , 18 — J. 

[If the complaint demands judgment, annulling a mar- 
/riage, or for a divorce or separation, add as in form No. 73 
from (*).J And further deponent saith not.^ 

A. B. 

[Jurat as in No. 46.] 



No. 100. 

Notice to Defendant of Entry of Judgment, in case of Ser- 
vice by Publication. 

(Code Civ. Pro., §445.) 

[Title of cause.] 

To C. D., defendant: You are hereby notiiied that final 
judgment was entered against you in the above entitled 

action, in the ofiice of the clerk of the county of — -. , 

at , in the of , in the State of New 

York, on the day of , 18 — , of which judg- 
ment a copy is hereto annexed, and that the judgment roll 
thereupon was filed in said clerk's ofiice on that day 

Dated , 18—. 

A. B., Plaintiff's Attorney. 
[Office address or place of business.^] 

' See form No. 829, and People ex (29 Hun, 670) ; Lang-don v. Evaim 

ret. Mai'lin v- Waters (15 Abb. N. C, (id., G02); Fallier v. N. Y., West Shoi e 

4«l); and amendment by ch. 399 of and B. R. Co (100 N T., 8fi); P«i,],le 

Laws of 18S4 loj 438of Cnde Civ. Pro. ex rel. Walkill Valley K. Co. v. Keator 

" See Code Civ. Pro., § IJ.'l; Kelly (101 N. Y., 610); Patterann v. McCmiii 

V. Sheehan (76 N Y, 325); Kilmer (38 Hiin, .'i31); PoHFrnann v. Shnltinfj- 

v. Halhoi-n (78 id , 228); Gen. Rules (107 N. Y., 644); Haiiiell v. Westcott 

of Prac, i-ule 2 : Evans v. Backer (28 W D., fcO); Dorsey v. Cumminga 

(101 N. Y., 289); Baker v. HatBeld (48 Hun, 76). 
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TITLE II. 
forms relating to parties to an action. 

Article First. 

(Code Civ. Pro., Cli. 5, Tit. 3, Art. 1.) 
FORMS RELATING TO PARTIES GENERALLY.^ 
No. lOL Order that defendant be designated by his real name, when sued by 
a fictitious name. 
103. Order bringing in party interested on his application. 
103. Supplemental summons. 



No. 101. 

Order that Defendant be Designated by His Real Name 

when Sued by Fictitious Name. 

(Code Civ. Pro., § 451.) 

[At, etc., as in form No. 80. J 
[Title of cause.] 

It appearing by the affidavit of A. B. [plaintiff's attorney 

in the above entitled action], dated , 18 — , that the 

true name of the defendant who was sued as an unknown 
defendant [or by the name of E. F.] is C. D., and due notice 
of this motion having been given to [insert names of parties 
notified]. 

Now, on motion of Gr. H., the plaintiff's attorney in the 
said action, aft^r hearing, etc. [or no one appearing to 
oppose] : It is hereby ordered, that the proceedings already 
taken herein be deemed amended, by the insertion of C. D. 
as the name of such defendant in place of the fictitious 
name of E. F., by which he was sued [or in place of his 
designation as an unknown person], and that all subsequent 
proceedings be taken under the true name of said defend- 
ant, C. D.2 

No. 102. 
Order Bringing in Party Interested on his own Application, 

(Code Civ. Pro., § 453.) 

[At, etc., as in form No 80. J 
[Title of cause.] 
On reading and filing the affidavit of A. B., dated , 

' For order of severance of an action real name is unknown (id ). See, also, 

under § 456, Code Civ. Pro., see form Town of Hancock v. Nat. Bank of 

No. 4r>8. _ Oxford (9;i N. Y., 82); AI)hott v. Cur- 

'Pl.aintiff cannot use afictitioMiname ran (98 N. Y., 60:'); lUiTgen v. Vfye- 

for defendant at his pleasure, but only koif (84 N. Y., 659); Whefler v. Scully 

when he is igfnorant of the true (50 N. Y., 667); SanforJ v. White (56 

name. (Crandallv.Beach,7now.,271j N. Y., 3j9); Ander.=ion v. Horn (23 

Gardner v. Kraft, 52 id., 499.) And Abb. N. C, 479); Fischer v. Hether- 

there must be an allegation that the ington (11 Misc., 575). 
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18 — , showing that he has an interest [state in what manner 
interested] in the subject of the above entitled action \or in 
real property, the title to which may be affected by the 
judgment in the above entitled action (state in what man- 
ner)], and oil motion of C. D., counsel for said A. B., due 
notice of this motion having been served on plaintiff's at- 
torney and no one appearing to oppose [or after hearing, 
etc.], it is hereby ordered, that said A. B. be made a party 
defendant in said action ; that the plaintiff amend the sum- 
mons and complaint accordingly and insert proper allega- 
tions in the complaint for that piirpose, and serve the same 
upon the said A. B., and that all proceedings be stayed 
until twenty days after such service.' 



No. 103. 
Supplemental Summons. 

(Code Civ. Pro,, §453.) 

Same as in form No. 57 to word complaint, and from 
thence as follows : the original [or amended] complaint [and 
the supplemental complaint] in this action, and to serve, 
etc. [as in form No. 57, to the end thereof].'' 

Dated , 18—. 

M. N., Plaintiff's Attorney. 



Office address, 



Post-office address, 



, New Tork. 
New YorTc.^ 



' This -was substantially the form of " No supplemental summons need be 

order in People v. Albany and Vf^r- served where one is made a party to 

mont R, R. Co. (15 Hun, 12(i). The an action on his own petition. (Haas 

decision in that case was reversed by v. Craighead, 19 Hun, 396; Code Civ. 

the Court of Appeals (pee 77 N. Y , Pro., § 453). It should be directed 

232), that court holding that the order only to the new defendant brought 

was properly granted by the Special in. 

Term under the facts of the case. See It seems, that after judgment, an ap- 

Chapman V. Forbes (123 N. Y., 53.); plication by the plaintiff to bring in 

Britton v. Bohde (85 Hun, 449), as to additional parlies, can only be gi-anted 

rule in money actions; and see Graves by vacating the judgment, and issuing 

Elevator Co. V. Masonic Temple Ass'n a supplemental summons. (PerLearn- 

(id.,49C); that section 453 of Code Civ. ed, J., Orfjan v. Wall, 19 Hun, 184.) 

Pro. applies to legal as well as equit- ' See notes to form No. 57. 
able actions. 
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Article Second. 

forms relating to parties prosecuting and defending 
as poor persons. 

(Code Civ. Pro., Ch. 5, Tit. 2, Art. 3 ) 

No. 104. Petition for leave to prosecute as poor person. 

105. Certificate of counselor at law annexed to above petition. 

106. Order granting leave to prosecute action as a poor person. 

107. Order anauUing leave to prosecute or defend as a poor person. 

108. Petition for leave to defend action as' a poor person. 

109. Order granting leave to defend action as a poor person. 



No. 104. 

Petition for Leaye to Prosecute as a Poor Person. 

(Code Civ. Pro., § 459.') 

To the Court: 

The petition of A. B., of — ,' respectfully shows, 

that he is a poor person, and is not worth one hundred dol- 
lars, besides the wearing apparel and furniture necessary 
for himself and his family and the subject matter of an ac- 
tion which [*], he has brought and which is now pending in 
this court \or which he intends to bring in this court], 

against C. D., of , to recover the amount of a certain 

promissory note for dollars, made by said C. D., 

dated , 18 — , and payable with interest, to the order 

of your petitioner — ■ months after date, and which 

is owned and held by your petitioner, and has not been 
paid, nor any part thereof, but is justly due and owing to 
your petitioner \or upon other cause of action, stating it]. 

And your petitioner, therefore, prays for leave to prose- 
cute said action \or an action], upon said promissory note, 
against the said C. D., as a poor person, and to have an 

' As to whether a non-resident can Quinnan v. Clapp (id., 394); Heckman 

be admitted to prosecute as a poor v. Mackey (13 id., 11); Shearman v. 

person, see Alexander v. Meyers (8 Pope (lOS N. T., 664); Anonymous 

Daly, 112), Arum. (10 Abb. N. C, 80); (10 Abb. N.C., 80); Parkinson v. Scott 

Christian v. Gonge (58 How. Pr., 445; (5 Misc., 261); Shapiro v. Bums (7 id., 

10 Abb. N. C, 82). 418); Harris v. Mut. Life Ins. Co. (18 

A husband may be allowed to sue as Civ. Pro. R., 195); Heckman v. Mac- 

a poor person for a limited divorce, kay (19 Abb. N. C, 394); Joyce v. 

{In re McAUen, 1 Law Bulletin, 60.) Cooper (49 N. Y. Super., 115); Downs 

See, also, Kleinpeter v. Enoll (2 Civ. v. Parley (18 Abb. N. C, 464); Mc- 

Pro. R., 21); In re Daly (id., 22); Namara v. Nolan (11 Misc., 621, affd 

Nichols v.'Cammann (id., 375); Peti- S. C, 13 id., 76). 

tion of Kelly (21 Daily Reg'., No. 57); By amendment to section 458 of 

Irving v. Garrity (4 Civ. Pro., 104; S. Code Civ. Pro., by ch. 170 of Laws of 

C, 13 Abb. N. C, 182); Erickson v. 1891, infants may sue as poor persons 

Poey (5 Civ. Pro,, 379; 96 N. Y., 669); as well as adults. See, also, to same 

Joyce v. Cooper (49 N. Y. Super. Ct., effect, previous to that amendment, 

115); Morse v. City of Troy (38 Hun. Tobias v. Seventh Av. R. Co. (39 N. 

301)! Lvonsv. Murat (i Abb. K. C, Y .'^. R»p.. 183; 14 N. Y. Supp., 641.) 
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attorney and counsel assigned to conduct his said action. 
And your petitioner will ever pray, etc. 

Dated , 18—. 

A. B. 

[Verification as in form No. 52.] ^ 

[Annex certificate as in form No. 105.] 

No. 105. 
Certificate of Counselor at Law Annexed to above Petition. 

(Code Civ. Pro., §459) 

I, M. N., of the of , in the State of New 

York, counselor at law, do hereby certify that I have ex- 
amined the case stated in the within petition, and am of 
opinion that the applicant has a good cause of action upon ■ 
[or defense to] said note mentioned in the petition [or state 
other cause of action] against C. D. 

Dr.ted , 18—. 

M. N. 

No. 106. 

Order Granting Leave to Prosecute Action as a Poor 

Person. 

(Code Civ. Pro., §460.) 

[At, etc., as in form No. 80. J 
[Title of proceeding.] 

On reading and filing the petition of A. B., of , 

dated , 18 — , for leave to prosecute as a poor person 

an action brought by him, now pending in this court [or 
which he intends to bring in this court] against C. D., of 

, upon the cause of action mentioned and set forth ' 

in said petition,* and the court being satisfied of the truth of 
the facts alleged and that the applicant has a good cause 
of action. 

Now, on motion of I. li., counsel for said petitioner, it is 

■ The petition must be verified by Wilson (6 Hill, 257); Isnard v. Caseanz 
the applicant's affidivit; unless the (1 Pai., 39); Hirtis v. Mat. Ins. Co. 
applicant is an infant under the ag-e' (37 N. Y. S. Rep., 599; 20 Civ. Pro. 
of fourteen year.-), and in that cage by U., 192'); Beyet y.' Clark (29 Abb. N. 
the affidavit of his guardian appointed C, 33S) ; McNamara v. Nolan (13 
in the action (Code Civ. Pro., §459, as Misc., 76). See, also, form No. 110, 
amended by ch. 1 ;0 of Laws of 1891). etc, for appoifltmeut of guardian of 
The above petition and verification infant.' 

can be easily adapted to the case of an "As to necessary recitals in order' 
infant petitioner. See, alsb, note 1 to granted upon petition, see note 1 to 
form No. 104, and see Ostrander v. form No. 109. 
Harper (14 How., 16) ; Thomas v. 
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hereby ordered, that the said A. B. is hereby admitted to 
prosecute said action as a poor person, and that said I. L. 
be and he is hereby assigned to said A. B. as his attorney 
and counsel to prosecute said action, who is to act therein 
without compensation. 1 



No. 107. 

Order Annulling Leave to Prosecute or Defend as a Poor 

Person. 

(Code Civ. Pro., § 463.) 

[At, etc., as in form No. 80.] 
[Title of cause.] 

It having appeared by affidavit of , that A. B., 

the plaintiff [or defendant] in the above entitled action, has 
been guilty of improper conduct in the prosecution [or de- 
fense] of said action [or has been guilty of willful and 
unnecessary delay in the prosecution {or defense) of said 
action] so as to make it proper that the order of this court, 
made , 18 — , granting leave to said A. B. to prose- 
cute [or defend] said action as a poor person should be an- 
nuled, and due notice of this motion having been given to 
1. L., attorney for said A. B., 

It is hereby ordered, on motion of M. N., defendant's [or 
plaintiff's] attorney, and after hearing I. L., attorney and 
counsel for said A. B., in opposition thereto [or no one ap- 
pearing to oppose], that the said order granting leave to 
said A. B. to prosecute [or defend] the said action as a poor 
person be and the same is hereby annulled, i 



No. 108. 
Petition for Leave to Defend an Action as a Poor Person. 

(Code Civ. Pro., § 463 ) 

As in form No. 104 to [*], and from thence as follows : 
has been brought against him in this court, by C. D., of 
, involving your petitioner's right, title and inter- 

' See notes to formJSTo, 104. 
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est in and to personal [or real] property, whicli action is 
now pending in this court ; that said action is brought to 
recover a certain chattel, to wit : a cow, of which your peti- 
tioner is in possession, and which is alleged by said C. T>. 
to be owned by him, and your petitioner claims that the 
said chattel is his pi'operty [stating facts in regard to title] 
[or state other defense {or in like manner set forth other 
subject matter of the action and defense)]. 

And your petitioner therefore prays for leave to defend 
said action as a poor person, and to have an attorney and 
counsel assigned to conduct his said defense. And your 
petitioner will ever pray, etc. 

Dated , 18—.' 

A. B. 

[Verification as in form 'No. 52.] 

[Annex certificate as in form No. 105.] 



No. 109. 
Order Granting Leave to Defend Action as a Poor Person. 

(Code Civ. Pro., § 465.) 

[At, etc., as in form No. 80.] 
[Title of action.] 

On reading and filing the petition of A. B., of , 

dated , 18 — ,' for leave to defend as a poor person 

the above entitled action, which has been brought against 
him in this court, involving the right, title and interest of 
said petitioner in and to personal [or real] property, and is 
now pending in this court, and the court being satisfied 
of the truth of the facts, alleged by said petitioner, and 
that the applicant has a good defense to said action : 

Now, on motion of I. L. , counsel for said petitioner, it is 
hereby ordered, due notice of this motion having been given 

1 See rule 27, Gen. Rules of Prac- seems, complied with by a statemeut 

tice, as to recitals, where order is thai the motion was made upon all the 

granted upon petition. If papers are papers ajid proceedings in the action, 

read upou the other side, they must be (Hobart v. Hobart 85 IST. Y., 6.37. ) 
specified in Ihe order. (See rule, 3 id.) See also Mooney v. Ryerson (8 Civ. 

This requirement of rule 3 is not, it Pro. II., 435. 
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to Gr. H., attorney for plaintiff, and no one appearing to 
oppose [or after hearing E. F., counsel for said C. D.J, that 
said A. B. be admitted to defend said action as a poor per- 
son, and that I. L., of , be and he is hereby assigned 

to said A. B., as his attorney and counsel, to defend said 
action, who is to act therein without compensation. 



Article Third. 
f0bm8 eelating to infant plaintiffs and defendants. 

(Code Civ. Pro., Ch. 5, Tit. 2, Art. 4.) 

No. 110. Petition for appointment of guardian for infant plaintifE. 

111. Affidavit of person proposed as guardian, as to his ability to answer 

to infant, etc. 

112. Petition for appointment of guardian by infant defendant. 

113. Petition by relative or friend of infant defendant, or by a party to 

the action, for appointment of guardian. 

114. Order of court, or judge appointing guardian for Infant defendant. 

115. Same order made upon the application of the infant. 

116. Order designating guardian for infant defendant residing in Stale, 

out temporarily absent therefrom. 

117. Affidavit to procure last mentioned order. 

118. Bond by guardian, other than general guardian, before receiving 

property. 



No. 110. 
Petition for Appointment of Guardian for Infant Plaintiff. 

(Code Civ. Pro., §§ 469, 470.) 

To the Court [or to Hon. A. 0., Judge {or Justice) 

of the Court] : 

The petition of A. B. \or of C. D.] respectfully shows, 

that said A. B. is an infant of the age of years \or 

that said C. D. is the general guardian, or testamentary 
guardian, or a relative, to wit, a (stating relationship), or 
friend of A. B., who is an infant under fourteen years of 

age, to wit : of the age of years and upwards] ; 

that your petitioner [or that said A. B.] isi about to com- 
mence an action in the Supreme Court of the State of New 
York [or other court, stating title] against M. N. for [here 
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state cause of action]. And your petitioner prays tliat lie 

[or that P. E,., of , counselor at law, who is a com- 

petent and responsible person, and fully competent to un- 
derstand and protect the rights of said A. B., and has no 
interest adverse to said A. B.] may be appointed to prose- 
cute the said action for your petitioner [or for said A. B.] 
as his guardian, pursuant to the statute in such case made 
and provided. 

Dated , 18—. 

A. B. [or C. D.J 

[Verification as in form No. 52.] 

I, C. D. [or P. R.J consent to become the guardian of 

A. B. , in the action mentioned in the foregoing petition. 

Dated , 18—. 

C. D. [or P. R.J 

State oe Nww York, 

ss.: 



Count]/, 



"! 



On this day of , 18 — , before me per- 
sonally came C. D. [or P. R.J, to me known to be the 
individual described in and who executed the foregoing 
consent and to me acknowledged that he executed the 
same. 

I. J., Commissioner of Deeds [or other officerl. 



No. 111. 

Affidavit of Person Proposed as Gtuardian as to his Ability 
to Answer to Infant, etc. 

(Code Civ. Pro., § 469; Gen. Rules of Prac, No. 49.) 

CotrNTT, SS.: 

C. D., of — t being duly sworn, says, that he is the person named 
in the annexed petition for appointment as guardian of A. B., an 
infant in an action [about to be] commenced by \or against] 
said A. B. against [or, by] M. N. ; that he is of sufficient 
ability to answer to said infant for any damage which may 
be sustained by his negligence or misconduct in the prose 
cution [or defense] of said suit, being worth the sum pf 
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dollars over and above all debts and liabilities 

owed or incurred by him and exclusive of property exempt 
by law from execution.' 

C. D. 

[Jurat as in No. 46.] 



No. 112. 

Petition for Appointment of Guardian by Infant De- 
fendant. 

(Code Civ. Pro., § 471.) 
[Address as in form No. 110. J 

The petition of A. B. respectfully shows : 

That your petitioner is an infant of the age of fourteen 
years and upwards. 

That an action has been commenced in the court 

by E. F. against your petitioner, for [here state cause of 
action]. 

That the summons in said action was served upon your 
petitioner, on the — day of , 18 — . 

And your petitioner prays [*] that O. P., who is the gen- 
eral guardian of your petitioner [or that P. R., a mer- 
chant, who is a competent and responsible person, and is 
fully competent to understand and protect the rights of 
ycnir petitioner, and has no interest adverse to your peti- 
tioner, (f) and is not connected in business with the attorney 
or counsel of the adverse party, and], is of sufficient ability 
to answer to your petitioner for any damage which may be 
sustained by his negligence or misconduct in the defense of 
said suit, [:}:] may be appointed the guardian of your peti- 
tioner, said A. B., in the defense of said action, according 
to the statute in such case made and provided. 

Dated , 18—. 

A. B. 

[Verification as in form No. 52, and consent, acknowledg- 
ment and affidavit as in forms No. 110 and 111 to be an- 
nexed.] 

1 See 19 W. 1). 352. 
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No. 113. 

Petition Iby Relative or Friend of Infant Defendant, or by 
a Party to the Action, for Appointment of Guardian. 

(CodeCiv. Pio,§471.) 
[Address as in form No. 110. J 

The petition of 0. D. respectfully shows : 

That an action has been commenced by your petitioner 
[or by E. D.J as plaintiff against A. B. and others, defend- 
ants, for [here state cause of action]. 

That the said defendant, A. B., is an infant of the age of 
fourteen years and upwards, and has neglected to ajjply 
within twenty days after the service upon him of the sum- 
mons in this action, which service was made on the 

day of , 18 — [or that said defendant, A. B., is an 

infant under fourteen years of age]. 

That your petitioner is a party to said action, being the 
plaintiff as aforesaid [or being a defendant therein, or is a 
relative {or friend) of the said infant]. 

And your petitioner prays [as in form No. 112, from (*) 
to close, substituting the words "said infant " for the words 
" your petitioner," where they occur therein.]' 

A. B. 

[Verification, consent, acknowledgment and affidavit to 
be annexed as in forms Nos. 52, 110 and 111]. 



No. 114. 

Order of Court or Judge Appointing Guardian for Infant 

Defendant. 

(Code Civ. Pro , § 472.) 

[At, etc., as in form No. 80 (when made by court).] 
[Title of cause.] 
It appearing by the petition of C. D., dated 



18 — . among other things, that the above entitled action has 

been brought in the Court, that the defendant, 

A. B., is an infant of the age of fourteen years and up- 
wards, and that no application has been made by said in- 

' See Freund v, "Washburn (17 Hun, Y., 55); Potter v. Ogden (136 id., 384); 

543); Ingersoll v. Mangam (84 N. Y., Sloane v. Martin (77 Hun, 249); Mur- 

622) J Gotendorf v. Goldschmidt (83 phy v. Shea (143 N. Y., 78), as to 

N.Y., 110); Wood V. Martin (66 Barb., what must appear upon the applica- 

241); McDonald V. Brass Goods Manuf. tion. See, as to guardian's bond in 

Co. (2 Abb. N. C, 434); Smith v. Reid partition suit, § 1536, Code Civ. Pro., 

(134 N. Y., 568); Schell v. Cohen (n5 and form No. 643. 

Uun, 207); Crouter v. Crouter (i 
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fant for tlie appointment of a guardian ad litem for him in 
said action, although more than twenty days have elajjsed 
since the service of the summons in said action upon him 
[or that the defendant, A. B., is an infant under the age of 
fourteen years] and that C. D. is a party [plaintiff or de- 
fendant] in said action [or is a relative {or friend) of said in- 
fant], and that due notice of this application has been given. 

Now, on motion of E. F., attorney for the plaintiff, it is 
hereby ordered that [*] O. P., the general guardian of said 
infant and [or that P. E.., merchant] a competent and re- 
sponsible person, be and he is hereby appointed the guardian 
ad litem of said A. B., defendant in the above entitled action.^ 

Dated [when made by judge]. 

[Signature to judge's order.] 



No. 115. 
Same Order Made upon the Application of the Infant. 

(Code Civ. Pro., §473.) 

[At, etc., as in form No. 80 (when made by court).] 
[Title of cause.] 

It appearing by the petition [or affidavit] of A. B., dated 

. , 18 — , that the above entitled action has been 

brought in the Court, and that said A. B., the de- 
fendant [or one of the defendants] is an infant of the age of 
four t. 'en years and upwards. 

Now, on motion of I. J. [counsel for said A. B.], it is hereby 

ordered that [here insert as in form No. 114 from (*) to close]. 

Date [of judge's order]. 

[Signature to judge's order.] 



No. 116. 

Affidavit to Obtain Order Appointing Guardian for Resi- 
dent Infant Defendant Temporarily Absent. 

(Code Civ. Pro., § 473.) 

[Title of cause.] 

COTJNTT, SS.: 

A B., of ■ , being duly sworn, sayis, that he has 

" 1 See Mace v. Scott (17 Abb. N, C, 100) ; Hecker v. Sexton (43 Hun, 

593). 
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made inquiry for the purpose of ascertaining the where- 
abouts of the defendant, C. D., in the above entitled action, 
at the request of plaintiff's attorney, with the intention of 
serving upon him the summons in said action ; that he has 
learned by such inquiry that said infant, who resides at 

, in the State of New York, is temporarily absent 

from the State of New York, and is now in , in the 

— of , and is expected to be so absent for at 

least ; that said inquiry was made at and in the 

neighborhood of the residence of said A. B. [or otherwise, 
according to the fact], and was made of [state here what 
inquiry was made and of whom and what information was 

obtained]. 

A. B. 
[Jurat as in No. 46.] 



No. 117. 

Order Designating Guardian for Infant Defendant, Resid- 
ing in State, but Temporarily Absent Therefrom. 

(Code Civ. Pro., § 473.) 

[At, etc., as in form No. 80.] 
[Title of cause.] 

It appearing by the affidavit of A. B., dated , 

18 — , that C. D., the defendant [or one of the defendants] 
in the above entitled action, who is an infant resides at 

, in the State of New York, but is temporarily 

absent from said State, etc. : 

Now, on motion of T. L., attorney for the plaintiff, it is 

hereby ordered, that P. C, of , an attorney of this 

court, and a competent and responsible person,' is hereby 
designated and appointed as the guardian ad litem of said 
infant defendant, A. B., in said action, unless said infant, 
or some one in his behalf, procures such a guardian to be 
appointed according to law, within ■ — days after ser- 
vice of a copy of this order upon him. And it is hereby 
ordered and directed that service of said copy of this order 
be made upon said infant by delivering the same to said 
infant [or here insert other special directions for service]. 

■See forma Nos. 110 and 111, for to infanta residing' out of the State, 

consent and affidavit of proposed (Code Civ. Pro., § 473, as am'd in 

guardian. By Laws of 1889, ch. 494, 1889.) 
the proceeding was made applicable 
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No. 118. 
Bond by Guardian, Before Receiying Property. 

(Code Civ. Pro., § 475.) 

Know all men hy these presents : That we, M. N., P. Q., 

and E. S., of , in the county of , and State 

of New York, are jointly and severally held and firmly 

bound unto A. B., an infant, of the of , 

in the county of , and State aforesaid. 

Sealed with our seals, and dated the day of 

, in the year 18 — .' 



The condition of the above obligation is as follows : 
That whereas, the said M. N., has been appointed by the 
Court \or by Hon, A. O., justice of the 



Court], by order, dated , 18 — , as guardian ad litem 

of the said A. B., an infant, defendant in an action pending 

in the Court between C. D., plaintiff, and said A. B. 

and others defendants ; and whereas, the said, M. N. is 
about to receive, as such guardian, money to the amount 

of dollars [or property to the value of ] : 

Now, therefore, if the said M. N. shall duly account for 
and apply the said money [or property], when received by 
him, under the direction of the court, then this obligation 
to be void ; otherwise to be and remain in full force and 
virtue." 

M. N. Tl. S.J 
P. Q. {L- S.J 
H. S3. [L. S.J 
Sealed and delivered in | 
presence of 5 



State of New York, , 

' ss. 



County, 



\ 



On the day of , 18 — , before me person- 
ally came M. N., P. Q. and R. S., to me known to be the 

■ For general provisions as to bonds 81(1 of that act. And see notes to 
and undertakings required by the Code forms Nos. 340, 341 . 
of Civil Procedure, see sections 81U to - Nio, Code Civ. Pro., § 474. 
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individuals described in and who executed the foregoing 
bond and to me severally acknowledged that they executed 
the same. 

I. J , Commissioner of Deeds [or other officer]. 

State of New York, ) . 
County, f " 

P. Q. and R. S., sureties in the foregoing bond, being sev- 
erally duly sworn, the said P. Q., says that he is a resident 
of and a householder [or a freeholder] within this State, and 

is worth the sum of dollars, over and above all the 

debts and liabilities which he owes or has incurred, and ex- 
clusive of property exempt by law from levy and sale under 
an execution ; and the said R. S. says that he is a resident 
of and a householder [or a freeholder] within this State, and 

is worth the sum of dollars, over and above all the 

debts and liabilities which he owes or has incurred, and ex- 
clusive of property exempt by law from levy and sale under 
an execution. 

P. Q. 
R. S. 

[Jurat as in No. 46.] 

I hereby approve of the foregoing bond, as to its form and 
manner of execution, and of the sureties therein mentioned. 

Dated , 18—. 

A. O., Judge of Court. 

[Or County Judge.'] 

"SeesXKifl Uiv. Pro., § 474; Fishery. Lyon (:i4 Hud, 183), 
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CHAPTER YI. 

FORMS RELATING TO PLEADINGS IN COURTS OP RECORD, 
INCLUDING COUNTERCLAIMS. 

TITLE I. The consecutive pleadings in an action. 

Article First, 
complaint. 

(Code Civ. Pro., Cli. 6, Tit. 1, Art. 1.) 

No. 119. Affidavit to apply for dismissal of complaint, where not served pur- 
suant to demand. 

120. General form of complaint. 

131. Complaint demanding both interlocutory and final judgment in 
action triable by court. 

No. 119. 

Affidavit to Apply for Dismissal of Complaint, where not 
Served Pursuant to Demand. 

(Code Civ. Pro., § 480.) 

[Title of cause.] 
County, ss.: 



A. B., of , being duly sworn, says, that he is the 

attorney for the defendant, C. D., in the above entitled 
action , that a summons therein, a copy of which is hereto 
annexed, was served upon the said defendant, personally, 

on the day of ■ , 18 — , as will appear by the 

affidavit of said C. D., hereto annexed ; that a notice of ap- 
pearance and demand of a copy of the complaint by said 
defendant's attorney was served upon E. F., the attorney 

for the plaintiff in said action, on the day of , 

18— [as will appear from the affidavit of I. J., hereto an- 
nexed], and that no copy of the said complaint has been 
served upon deponent pursuant to said demand. 



A. B. 



[Jurat as in No. 46.] 

No. 120. 



General Form of Complaint. 

(Code Civ. Pro., §§ 481, 483.) 
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SUPREME [OK other] COURT.— County" of 

A. B., Plaintiff, 

agst. 

C. D. [E. F. and G. H.J, Defendants. 

The complaint of the above named plaintiff respectfully 
shows [upon information and belief] : 

That [here state facts constituting cause of action]. 

[Where the complaint contains more than one cause of 
action state as follows :'] 

First. That [here state facts constituting first cause of 
action]. 

Second. That [here state facts constituting second cause 
of action]. 

[*] Wherefore the plaintiff demands judgment against 

the defendants for [here state relief to which the 

plaintiff considers himself entitled. 

I. L., Attorney for Plaintiff. 

No. street, , N. Y,* 

[F'or forms of verification of complaint, see forms Nos. 
161, etc.] 

'Name here the county of the place bou v. Speers (58 How. Pr., 68); Vic- 

of trial where action is in Supreme tory, etc., Mfg-. Co. v. Beecher(55id., 

Court; in other courts it need not he (193); Reinersv.Brandhorst (59id.,91); 

stated. Pleischman v. Bennett (87 N. Y., 231); 

"The names of aZZ the parties are now Merchants' Bank v. Thalheimer (23 

recjuired to be inserted by section 481, Week. Dig., 116); Gilbert v. Pritchard 

Code Civ. Pro. It was held under the (41 Hun, 46); Gunn v. Fellows (id,. 

Code of Procedure that the n.'imes of 257); Bogardus v. N. Y. Life Ins. Co. 

all the parties need not be inserted in (101 N. Y., 328); llaynes v. Buffalo, 

the title. Hill v. Thactei- (S How. etc., R. R. Co. (38 Hun, 17); Blank v. 

Pr., 407.) See, also, Berolzheimer v. Hartshorn (37 Hun, 101); Trenndlich 

Strauss (Jl Super. Ct., 96); Marshall v. Hall (7 Civ. Pro., 62); Oakley v. 

V. Breslen (1 How. Pr. [1^. S.], 217); Tuthill (id., 339); Baker White Brass 

Donohue v. Kendall (50 Super. Ct , Co. v. Donohue (N. Y., Daily Reg., 

386; affd S. C, 98 N. Y., 635); Ben- Jan. 23, 1884); Waller v. Lyon (17 

nett v. Whitney (94 N. Y., 302); Wat- Week. Dig., 305); Longprey v. Yates 

rous v. Shear (25 W. D., 164); Litch- (31 Hun, 432); Barratt v. Adler, etc., 

field V. Flint (104 N. Y., 543). Co. (N. Y. Daily Reg., May 6. 1884); 

' As to what must appear upon the Doctor v. Guggenheim (id. Feb. 20, 

face of the complaint, where two or 1884); Welch v. Piatt (32 Hun, 194); 

more causes of action are united Townsend v. Coon (7 Civ. Pro., 56); 

in the same complaint, see the last Pittsfield Nat. Bank v. Tailer (60 Hun, 

sentence of section 484, Code Civ. 130); Richards v. Kinsley (14 N. Y. St. 

Pro. R. , 701 ) ; Wood v. Harper (85 Hun, 457). 

See further as to rules relating to *See note 2 to form No. 122 for 

separate counts of complaint, Ander- rules as to signature and address of 

attorney or party. 
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No. 121. 

Compiaiut Demanding both Interlocntory and Final JMg- 
ment in Action Triable by Court. 

(Code Civ. Pro., §483.) 

As in form No. 120 to [*] and from thence as follows : 
Wherefore the plaintiff demands judgment as foUows : 
First. For interlocutory Judgment as follows : 
Second. For final judgment as foUows :i 

[Signature and address of attorney 
as in form No. 120.] 
[Verification as in forms Nos. 151 etc.] 



Article Second. 

demurrers ; answers on grounds of demurrer, where 
objection does not appear on pace op complaint, 

Etc. 

(Code Civ. Pro., Oh. 6, Tit. 1. Art. 3.) 

No. 133. Demurrer to complaint on ground that court has not jurisdiction of 
the person of the defendant. 

133. - Same, on ground that court has not jurisdiction of the subject of the 

action. 

134. Same, on ground that plaintiff has not legal capacity to sue. 

135. Same, on ground that another action is pending between same par- 

ties for same cause. 

126. Same, on groimd of misjoinder of parties plaintiff. 

127. Same, on gi'ound of defect of parties plaintiff or defendant. 

128. Same, on ground that causes of action have been improperly united. 

129. Same, on ground that the complaint does not state facts sufficient 

to constitute a cause of action. 

130. Demurrer to reply on ground that it is insufficient in law upon the 

face thereof. 

131. Demurrer to answer on ground of insufficiency in law. 

133. Demurrer to counterclaim where defendants demand an affirmative 
judgment. 

133. Order allowing amendment, etc., after decision of demurrer. 

134 Answer that the court has not jurisdiction of the person of the de- 
fendant. 

185. Answer that the court has not jurisdiction of the subject of the 
action. 

136. Answer that plaintiff has not legal capacity to sue. 

137. Answer that another action is pending between same parties for thi 

same cause. 

138. Answer of misjoinder of parties plaintiff. 

139. Answer that there is a defect of parties plaintiff or defendant. 

' See Manning v. Manning (87 Hun, 221). 
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No. 122. 

Demurrer to Complaint on Ground that Court has not 
Jurisdiction of the Person of the Defendant. 

(Code Civ. Pro., § 488, subd. 1.) 
[Title of cause.] 

The defendant demurs to the comi^laint of the plaintiff, 
on the ground that it appears upon the face of said com- 
plaint [*] that the court has not jurisdiction of the person 
of the defendant.' 

A. B., Attorney for Defendant. 

ISTo_ street, , N. Y.* 



Ko. 123. 

Same^ on Ground that Court has not Jurisdiction of the 
Subject of the Action. 

(Code Civ. Pro., § 488, subd. 2.) 

As in form No. 122 to [*] and from thence as follows : 
That the court has not Jurisdiction of the subject of the 
action.' 

C. D., Attorney for Defendant. 

No. street, , N. Y.» 



No. 124. 

Same^ on Ground that Defendant has not Legal Capacity 

to Sue. 

(Code Civ. Pro., §488, subd. 3.) 

As in form No. 122 to [*] and from thence as follows: 
That the plaintiff has not legal capacity to sue : 

' As to how the objection must be particular locality. (Code Civ. Pro., 

stated, see Code Civ. Pro , section 490. |§ 421, 520.) 

See, also, notes to form No. 134, General Rule of Practice, No. 2, also 

infra. requires all papers served or filed to 

" The attorney must add to his sig- be indorsed, or subscribed, with the 

nature his office address, specifying a name of the attorney or attorneys, and 

place within the State where there is a his or their office address, or place of 

post-office. If in a city, he must add business, and applies to parties appear- 

the street and street number, if any, ing in person. As to appearance in 

or other, suitable designation of the person, see Code Civ. Pro., section 55. 
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Because it appears by said complaint tliat the plaintiff is 
1 foreign executor [or administrator] deriving Ms powers 
and appointment from and under the laws of the State of 

[or in like manner point out the particular defect 

relied upon].' 

E. F., Attorney for Defendant. 

No. street, , N. Y.' 

No. 125. 

Same, on Ground that Another Action is Pending Between 
Same Parties for Same Cause. 

(Code Civ. Pro., § 488; subd. 4.) 

As in form No. 122 to [*] and from thence as follows: 
That there is another action pending between the same 
parties for the same cause.' 

G. H., Attorney for Defendant. 

No. street, , N. Y.' 

No. 126. 

Same, on Ground that there Is a Misjoinder of Parties 

Plaintiif. 

(Code Civ. Pro., § 488, subd. 5.) 

As in form No. 122 to [*] and from thence as follows: 
That there is a misjoinder of parties plaintiff : 

Because it appears by said complaint that the plaintiffs 
are husband and wife, and that the property sought to be 
recovered in this action, is the separate property of the 
plaintiff, J. B., the wife of said A. B., and that said A. B. 
should not have been joined as a party plaintiff herein, [or 
in like manner point out the particular defect relied on].' 
I. J., Attorney for Defendant. 

No. street, , N. Y.' 

No. 127. 

Same, on Ground that there is a Defect of Parties Plain- 
tiff or Defendant. 

(Code Civ. Pro., §488, subd. 6.) 

1 See note 1 to form Ko. i2-J. Ber- K. Co. (S2 Super. Ct. 299), Zom v. 

ney v. Drexel (19 W. D. .51o; Z% Hun, Zom (38 Hun, 67), Matlhews v. SteilZ', 

419), Averill v. Barber (20 ifl. 11), Mc- (5 Civ. Pro. 235.) 

Crea v. Elevated K. R. Co. (23 Week . - See note 2 to form No. 122. 
Dig. 334), Taylor v. Met. Elevated R. 
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As in form No. 122 to [*] and from thence as follows : 
That there is a defect of parties plaintiff [or defendant] : 

Because it appears by said complaint that the alleged de- 
mand in suit is an obligation to a partnership [or of a part- 
nership] composed of the plaintiffs [or defendants] and one 
M. N., and that said M. N. is not joined as a party plaintiff 
[or defendant] (or in like manner point out particular defect 
relied on).' 

K. L., Attorney for Defendant. 

No. street, ^ N. Y.' 



No. 128. 

Same, on Ground that Causes of Action have been Im- 
properly United. 

(Code Civ, Pro., § 488, subd. 7.) 

As in form No. 122 to [*] and from thence as follows : [f] 
That two [or more] causes of action have been improperly 
united : 

Because it appears by said complaint that a cause of ac- 
tion for a tort has been united with a cause of action upon 
a contract [or in like manner point out the particular defect 

relied upon].' 

M. N., Attorney for Defendant. 

No. street, , N. Y.' 



No. 129. 

Same, on Ground that Complaint does not State Facts Suf- 
ficient to Constitute a Cause of Action. 

(Code Civ. Pro., § 488, subd. 8.) 

As in form No. 122 to [*] and from thence as follows : 

' See note 1 to form No. 122. Mc- sen v. Van Steenburgh (65 How. Pr., 

Crea v. Elevated R. R. Co. (23 Week. 342); Mahler v. Schmidt (26 Week. 

Dig., 334); Bimey v. Drexel (20 id.. Dig., 109; S. C, 43 Hun, 513); Marx 

11); Anderton v. Wolf (25 id., 11; 41 v. Tailei- (27 W. D., 71); Dodge v. 

Hun, 571); Bradner v. Holland (33 Glendenning.id., 143); Holtv.Streeter 

Hun, 288); Straus v. Tradesmen's Nat. (74 Hun, .'iJS); Sullivan v. N. Y. & R. 

Bk. (36 Hun, 401); Snyder v. Bliss (19 Cement Cn. (119 N. Y., 348); Genesee 

Week. Dig., 304); Bean v. Am. Rapid County Bank v. Bank of Batavia (13 

Telegraph Co. (3G llun, 4i 0); Day v. llun, 295); \7anl v. Deaiie (10 N. Y. 

Bk. of State of N. Y. (53 Super. Ct., Supp., 421); McCrea v. Chahoon (54 

363); Taylor v. Met. Elevated R. R. Hun, 577): Stanton v. Missouri Pacific 

Co. (id., 299); Zorn v. Zorn (J8 Hun, R. Co. (2 N. Y. Sui)p., 298); Martin v. 

67); Carter v. De Camp (40 Hin, 258); Cook (14 Id., 326); Lovelace v. Doran 

Alexander v. Katie (10 Daly, 506); & Wright Co. (15 id., 278). 
Nicbole v. Prew (94 N, Y., 22); Paul- " gee note 2 to form No. 132, 
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That the said complaint does not state facts sufficient to 
constitute a cause of action.' 

P. Q., Attorney for Defendant. 

No. street, , N. Y.' 



No. 130. 
Demurrer to Eeply. 

(Code Civ. Pro., § 493.) 



[Title of cause.] 

The defendant demurs to the reply of the plaintiff in the 

above entitled action \or to the following part of said reply 

(setting forth or describing the part demurred to)] on the 

ground that it is insufficient in law, upon the face thereof. 

A. B., Defendant' s Attorney. 

No. street, , N. Y.' 



No. 131. 
Demurrer to Answer. 

(Code Civ. Pro., §494.) 

[Title of cause.] 

The plaintiff demurs to the counterclaim \or defense, con- 
sisting of new matter, to wit (describing it)] contained in 
the answer, on the ground that it is insufficient in law upon 
the face thereof.' 

A. B., Plaintiff'' s Attorney. 

No. street, , N. Y.* 



No. 132. 

Demurrers to Counterclaim where Defendant Demands an 
Affirmative Judgment. 

I Code Civ. Pro., §495.) 

[Title *f cause.] 
The plaintiff demurs to the counterclaim of the defendant 

•See note 1 to form No. 122. (Wright v. Booth, 69 N. Y., 620; see, 

» See note 2 to form No. 122. also, Wilmore v. Flack, 16 Week. Dig., 

^ Upon demurrer to an answer, the 236.) See, also, Newton v. Lee (139 

decision must he for the defendant, N. Y., 332, rev'g 8. C, 69 Hun, 91), 

althong-h the answer is dpfecfive, if as to what constitutes new matter un- 

the complaint does not state facts suf- dei- § 494 Code Civ. Pro. 

flcient to congtitute a cause of action. ■* See pot? 2 to fopm No- 133. 
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[firstly or otherwise set forth (stating number where more 
than one)] on the ground that it appears upon the face of 
the said counterclaim, that the court lias not jurisdiction of 
the subject thereof. 

[Or, on the ground that it appears upon the face of the 
said counterclaim that the defendant has not legal capacity 
to recover upon the same, because the said defendant is 
(stating ground of legal incapacity).] 

[Or, on the ground that it appears upon the face of said 
counterclaim that there is another action pending between 
the same parties for the same cause.] 

[Or, on the ground that it appears upon the face of said 
counterclaim that it is not a cause of action arising out of 
the contract (or transaction) set forth in the complaint as 
the foundation of the plaintiff's claim, or connected with 
the subject of the action.] 

[Or, where the action is on contract] on the ground that 
it appears upon the face of the said counterclaim that it is 
not a cause of action arising on contract, existing at the 
commencement of this action.] 

[Or, on the ground that it appears upon the face of the 
said counterclaim, that it does not state facts sufficient to 
constitute a cause of action.'] 

E. F., Plaintiff's Attorney. 

No. — • street, , K Y.' 



No. 133. 

Order Allowing Amendment, etc.. After Decision Upon 

Demurrer. 

(Code Civ. Pro., § 497.) 

Add as follows to order or judgment entered : And it is 
further ordered' [and adjudged] that the defendant [or 
plaintiff] have leave to plead anew [or amend his said com 
plaint, etc.], within twenty days, upon payment of costs [or 
state other terms of permission]. 

'The mode of specifying the objec- lage of Rouses Point (86 Hun, 495), as 

tions in a demurrei- to the counterclaim to demurrer to separate defense, 

is the same as where a demurrer is ' See note 2 to form No. 122, 

taken to the complaint. (Code Civ. ' For forms of order and judgment 

Pro., §§ 490, 496.) See Wiley v. Vil- upon demurrer, see Nos. 477, 478. 
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[And it is further ordered (and adjudged) that this action 
be divided into two (or more) actions, viz.: into an action 
upon the cause of action firstly stated in the complaint, 
and an action upon the cause of action secondly stated in 
th8 complaint upon the following terms, viz. (state terms 
upon which division is made).]' 

No. 134. 

Answer that the Court has not Jurisdiction of the Per- 
son of the Defendant. 

(Code Civ. Pro., §498.) 

[Title of cause.] 

The defendant, answering the complaint of the plaintiff 
In this action, alleges [*] that said defendant is a foreign 
corporation, organized under the laws of the [btate] of 

, and that said corporation has no property within 

the State of New Yoi-k, and the cause of action set forth 
in said complaint did not arise therein ; and that the sum- 
mons in this action was served upon the cashier \or a 

director, or a managing agent] of defendant, at , in 

this State [or, in like manner, set forth other facts, showing 
tlje want of jurisdiction], and that this court has no juris- 
diction of the person of the defendant.'' 

M. N., Defendant s Attorney. 

' No. — ■ street, • , N. Y.' 

[Verification as in forms Nos. 151. etc,*] 

•This last clause may be added service upon him of that process, in 

where the 'demurrer is allowed, be- the manner required by law. (Barnes 

cause two or more causes of action are v. Harris, 4 N. Y. [4 Corns.], 374, 376.) 

improperly united. See, also, Heenan v. N. Y., W. S. and 

» a?hi3 form of answer is intended for B. R. Co. (34 Hun, 602; S. C, 20 

a case where the summons was served Week. Dig-., 415); Hamburger v. 

pursuant to subd. 3 of § 432 of Code Baker (3.T Hun, 455; S. C, 21 Week. 

Civ. Pro. Dig., 21S); Robinson v. Nat. Stock 

It assumes that the right to inter- Yard Co. (12 Fed. R., 361); Popfinger 
pose this defense, by a non-resident or v. Yutte (102 N. Y., 38); Slattery v. 
foreign corporation, exists upon irreg- Haskin (42 Hun, 86, 88); Reed v. Chil- 
ular or void service of the summons, eon (142 N. Y,, 152); Same v. Same 
The authorities seem to leave some (16 N. Y. Supp., 744); Gilbert v. York 
doubt upon the subject. See Nones (41 Hun, 594); ROss v. Konor (2 N, Y. 
v. Hope Mutual Life Ins. Co. (5 How. Sapp.. 169); Gervais v. Chicago R. I. 
Pr.. 96); Ogdensburg, etc., R. R. Co. & P. R. Co. (12 id., 312); Parkhurst 
V. Vermont, etc., R. R. Co. (16 Abb. v. The Rochester L. M. Co. (65 Hun, 
[N. S.], 249, 254; affirmed, 3 Hun, 712; 489); Musson v. Ausable Granite 
8. C. (63 N. Y., 176); Wheelock v. Works (63 Hun, 367); Robinson v. 
Lee (74 N. Y., 495); Sullivan v. Frazee Oceanic Steam Nav. Co. (56 Super. Ct., 
(4 Robt., SIC); Johnson v. Adams To- 126); Jones v. Jones (119 N. Y., 415); 
bacco Co. (14 Hun, 89); Crowley v. De Meli v. DeMeli (120 id., 485); Rig- 
Royal Ex. S. Co. (2 Civ. Pro. R. ney v. Rigney (127 N. Y., 408); Doug- 
[Browne], 174; afTd, 89 N. Y., 607). lass v. Phcenix Ins. Co. of Brooklyn 
A court having authority to issue pro- (138 id., 209), among other cases. _ 
cess, acquires jurisdiction of the per- As to defense of Statute of Frauds, 
gon of the 4efeodant by a personal see Crane v. Powell, 139 N. Y., 379. 
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No. 135. 

Answer that the Court has not Jurisdiction of the Subject 

of the Action. 

(Code Civ. Pio., § 498.) 

As in form No. 134 to [*], and from thence as follows : 
That the court has not Jurisdiction of the subject of the 
action : 

Because the plaintiff's cause of action, if any, did not 
arise in the city of Brooklyn, but in tlie city of New York, 
and that the defendant, at the time of the commencement 
of this action, did not reside in the city of Brooklyn, or 
have a place of business there, and that the summons herein 
was served upon the defendant in the city of New York 
and not in the city of Brooklyn ' [or state other facts show- 
ing want of jurisdiction of the subject of the action]. 

[Signature and address of attorney 
as in form No. 134.'] 

[Verification as in forms Nos. 151, etc.'] 



No. 136. 
Answer that Plaintiff has not Legal Capacity to Sue. 

(Code Civ. Pro., § 498.) 

As in form No. 134 to [*], and from thence as follows : 
That the plaintiff has not legal capacity to sue : 

' A notice of appearance, answer or must be indorsed or subscribed, with 

demurrer, must be subscribed by tlie the name of the attorney or attorneys, 

defendant's attorney, who must add to and his or their oflSce address or place 

his signature Ms office address, speci- of business. This rule is applicable to 

fying a place within the State where parties appearing in person, 

there is a post office. If, in a city, he * A defense which does not involve 

must add the street, and street number, the merits of the action shall not be 

if any, or other suitable designation of pleaded, unless it is verified as pre- 

the particular locality. (Code Civ. scribed in title 2 of chapter 6 of Code 

Pro., §§ 417, 420, 520.) Civ. Pro.; (id., § 513). 

See Anderson v. Gurlay, 4 Month. ' This form is from Wheelock v Lee 

L. Bui., 18, that pleading must be (74 N. Y., 495). As to what consti- 

promptly returned for want of attor- tutes jurisdiction of the subject matter 

ney's signature, with notice of defect, of an action, see Hunt v. Hunt (73 

Section 530, Code Civ. Pro., has not N. Y., 317). 

changed the former practice in this re- ' See form No. 134, note 3. 

apect. 'The answer must be verified. (Code 

Rule 3 of Gen. Rules of Prac, also Civ. Pro., § 513.) 
requires that aU papers served or filed 
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Because the plaintiff is not a corporation' [or state other 
facts showing want of legal capacity to sue]. 

[Signature, etc., as in form No. 134.'] 
[Verification as in forms Nos. 151, etc. '] 



No. 137. 

Inswer that Another Action is Pending Between same 
Parties for the same Cause. 

(Code Civ. Pro., § 498.) 

As in form No. 134 to [*], and from thence as follows : 
That before the commencement of this action the said 
plaintiff commenced an action in this court [or name other 
court] against this defendant upon the said identical [bond] 
in the complaint in this present suit mentioned. And this 
defendant further says, that the parties in this and the 
former suit are the same, and not other or different persons, 
and that the said former suit, so brought and prosecuted 
against him, the said defendant, by the said plaintiff as 
aforesaid, is still pending and undetermined in this [or 
name other] court.* 

[Signature and address as in form No. 134.] 

[Verification as in forms Nos. 151, etc. "] 

' Objection to the plaintiffs capacity Hun, 445); Zimmerman v. Erhard (83 

to sue must be by answer, unless the N. Y., 74); Geery v. Webster (HHun, 

complaint shows an absence of such 428); Nichols v. Nichols (12 Hun, 428); 

capacity. (The Phoenix Bank v. Don- Burlingame v. Parce (12 Hun, 149); 

nell, 40 N. Y., 410; Barclay v. Quick- Owens v. Loomis (19 Hun, COG); Perry 

silver Mining Co., 6 Lans.. 25; Leslie v. Dickerson (7 Abb. N. C, 466; Had- 

V. Lorillard, 18 Weekly Dig., 288.) don v. St. Louis, etc., R. R. Co. (57 

See, also, Perkins v. Stimmell (114 N. How. Pr., 390); Adams v. McPartlin 

Y., 359, rev'g S. C, 42 Hun, 520); (11 Abb. N.C., 369); Oneida County 

Adams v. Lamson Store-S(!rvlce Co. Bank v. Bonney (101 N. Y., 178); 

(59 Hun, 127); Wall v. Bulger (46 id., Mandeville v. Avery (124 N. Y., 376. 

346); Peters v. Foster (56 id., 607). rev'g S. C, t)l Hun, 76); Parr v. Vil- 

"See note 3 to form No. 134. lage of Greenbush (42 Hun, 232, 234, 

'The answer must be verified, rev'd on another point, 113 N.Y., 24C); 

(Code Civ. Pro., § 513.) People v. Seneca Lake Giape & Wine 

* The word " action," as used in this Co (v)2 Hun, 174, affd without op., 

subdivision of section 488, embraces 126 N. Y., 631); King v. Townsend, C5 

every formof proceeding by which the Hun, 567, affd S. C, 141 N. Y., 358); 

plaintiff in the last suit would be fully Collins v. Hydorn (62 Hun, 286); Lee 

protected, whether it were strictly an v. Kendall (56 id., 610); Grinnell v. 

action, an attachment, a citation befoi e Sherman (14 N. Y. Supp., 544, 546); 

a surrogate, or a proceeding in court Garlock v. Vandervoort (5 id., 737); 

founded on a petition. (Groshon v. Smith v. College of St. Francis Xavier 

Lyon, 16 Barb., 461; Lewis v. Malo- (20 id., 533); Ausorg v. Kaiser (3 id., 

ney, 12 Hun, 209; Rogers v. King, 8 785); Flanagan v. Flaiiagan (28 W. D., 

Paige, 210; Cass v. Cass, 61 Hun, 460). 88; 13 St. R., 433); Perry v. Dicker- 
See, also, as to this defense. Porter son (85 N. Y., 345, affg S. C, 7 Abb. 

V. Kinsbury (77 N. Y., 164; affg S. N. C, 466); Douglass v. Phcenix Ins. 

C, 13 Hun, 33); Auburn City Bank v. Co. of Brooklyn (138 N. Y., 209); La- 

Leonard (20 How. Pr., 193); Ratzer v. watsch v. Cooney (86 Hun, 546). 

Ratzer (3 Abb. N. C., 461); Dawley 'This answer must be verified. 

v. Brown (79 N. Y., 390; rev'g S. C, (Code Civ. Pro., § 513.) 

Q W,.T, Aat\. TT.ii - "• ' 
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No. 138. 
Answer of Misjoinder of Parties Plaintiff. 

(Code Civ. Pro., §498.) 

As in form No. 134 to [*], and from thence as follows: 
That the contract alleged by the complaint to have been 
made by the defendant, if any such contract was made by 
him, was made by defendant with the plaintiif , A. B. , solely, 
ana not with the plaintiffs, A. B. and C. D., and that said 
C. D. is not a proper party plaintiff in this action [or, in 
Uke manner, state other facts, showing the misjoinder.] 
[Signature and address as in form No. 134. J 

[Verifications as in forms Nos. 151, etc.'] 



No. 139. 

Answer that there is a Defect of Parties Plaintiff or 
Defendant. 

(Code Civ. Pro., §498.) 

As in form No. 134 to [*], and from thence as follows : 
That the said several supposed promises and undertakings 
in the said complaint mentioned, if any such were made, 
were, and each of them, was made by the said defendant 
[or by the said plaintiff], jointly, with one J. K." (who is 
stUl living, to wit, at '), and not by the said defend- 
ant [or plaintiff] alone, and that the said J. K. , should have 
been joined as a defendant [or as a plaintiff] in this action 
[or set forth, in like manner, other defect of parties]. 

[Signature and address of defendant's attorney, 
as in form No. 134.] 

[Verification as in forms Nos. 151, etc.*] 

' This answer nmst be verified, of parties defendant, need not state 

(Code Civ. Pro., § 513.) affirmatively that they are living', and 

" An answer setting up a defect of within the jurisdiction of the court, 

parties plaintiff, must gfive the names (Prosser v. Mathieson, 26 Hun, 527; 

of the parties if they are known to the but see LeflFerts v. Silsby, 54 How. Pr., 

defendant. (Maxwell v. Pratt, 24 193; Holt v. Streeter, 74 Hun, 538.) 

Hun, 448.) ' This answer must be verified. 

^ An answer setting up non-joinder (Code Civ. Pro., § 513.) 
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Article Third. 

FORMS RELATING TO ANSWER, COUNTERCLAIMS, Etc. 

(Code Civ. Pro., Ch. 6, Tit. 1, Art. 3 ) 

No. 140. Answer eontainiug general and specific denials. 

141. Answer setting up new matter as a defense or counterclaim. 

143. Answer setting up partial defense. 

143. .\uswer claiming affirmative judgment. 

144. Order of severance, where part of plaintiff's claim is admitted. 

145. Admission of counterclaim by plaintiff. 

146. Judgment for excess of plaintiff's claim over counterclaim. 



No. 140. 
Answer Containing General and Specific Denials. 

(Code Civ. Pro., §500.) 

[Title of cause.] 

The defendant, answering the complaint of the plaintiff 
in the above entitled action : 

Denies [or denies upon information and belief] that, etc. 
[stating allegation of the complaint denied by him, and in 
like manner make denial of each allegation specifically 
denied]. 

[Or denies each and every allegation in said complaint 
contained.'] 

[Or denies any knovrledge or information sufficient to 
form a belief, as to each and every allegation in the said 
complaint contained."] 

[Or denies any knowledge or information sufficient to 
form a belief as to Avhether, etc.. (stating the allegation, as 
to which such denial is made) and in like manner as to each 
allegation so denied.] 

M. N., Defendant's Attorney. 

No street, , N. Y.' 

[Verification as in forms Nos. 151-154."] 

' Under the Code of Civil Procedure, he is not only permitted, but is bound, 

a party has no right to interpose an at his peril, to deny upon information 

unqualified denialin a verified answer, and belief. (Brotherton v. Downey, 

unless it be founded upon personal 21 Hun, 436; S. C , 10 W. D., 221; .19 

knowledge; and where he has no posi- How. Pr., 206; Metraz v. Pearsall, 

tive knowledge, but has liuowledge 01- 5 Abb. N. C , yO; Alaclay v. Sands, 

information sufficient to form a belief , 94 U. S. [4 Otto], &86; Stent v. 

13 
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No. 141. 

Answer Setting up New Matter as a Defense or Coimter- 

claiin. 

(Code Civ. Pro., § SOO, subd. 2.) 

And the defendant [further] answering the complaint in 
this action alleges, that, etc. [stating facts constituting de- 
fense] [or the defendant, for a counterclaim to the cause of 
action (firstly) set forth in the complaint, alleges as follows : 
(here state facts constituting counterclaim)]. 

[Or, First. The defendant, for a defense {or counterclaim) 
to the cause of action (firstly) set forth in the complaint, 
alleges as follows : That, etc. 

Second. The defendant, for a further defense {or counter- 
claim) to the cause of action (firstly) set fortli in the cora- 



Continental Nat. Bank, 5 Abb. N. C, 
88.) But see 33 Hun, 143; id., 544. 
See, also, Wood v. Raydure (39 Hun, 
144); anil Bennett v. Leeds Manufac- 
turing-Co. (HON. Y., 150). 

^ Another form of denial has been in 
common use, by which, after making 
specific admissions, a denial is made 
of " each and eveiy allegation of the 
complaint not hereinbefoi'e specifically 
admitted." In support of this form, 
see Allis v. Leonard (46 N. Y., 688; 
S. C, more fully reported, 22 A. L. J., 
28); Smith v. Gratz (59 How., 274); 
Haines v. Herrick (9 Abb. N. C, 379); 
McGuiness v. The Mayor, etc. (13 
Week. Dig., 52i); Fellows v. Muller 
(48 How., 82; S. C, 38 N. Y. Super. 
Ct., 137); Calhoun v. Hallen (25 Hun, 
155); Griffin v. Long Island R. Co. 
(101 N. Y., 348); Greenfield v. Mass. 
Mut. Life Ins. Co. (47 N. Y., 430). In 
the latter case it was held, that if the 
answer was rendered indefinite, uncer- 
tain or complicated by such denial, 
the remedy is by motion to make it 
more definite, and not by the exclusion 
of evidence upon the trial. See, to 
same effect. Green v. Raymond (14 
Week. Dig., 322; 19 id., 505); and see 
Lake Ontario Nat. Bank v. Judson 
(122 N. Y., 278); Crane v. Crane (43 
Hun, 309); Owena v. R. Hudnut's 
Pharmacy (12 N. Y. Supp., 700); Raw- 
lings V. Alexander (8 Misc. R., 514). 

Against this form, see McEncroe v. 
Decker (58 How., 250); Miller v. Mc- 
Closkey (1 Civ. Pro. Rep., 252; 13 



Week. Dig., 51; 9 Abb. N. C, 303); 
Luce v. Alexander (17 Week. Dig., 
528 [N. Y. Super. Ct., G. T., 1883] ; 
aflf'd without op., 100 N. Y., 613) ; 
Thierry v. Crawford (33 Hun, 367), 
among other cases. 

It seems, that a denial in a pleading 
in this form, " he says that he denies 
each and every allegation," etc., is a 
good general denial. (Jones v. Lud- 
lum, 74 N. Y., 61.) 

' See Meehan v. Harlem Sav. Bank, 
5 Hun, 439. 

* See note 2 to form No. 122. 

' Where a pleading is verified, each 
subsequent pleading, except a de- 
murrer or the general answer of an 
infant by his guardian ad litem, must 
also be verified. But the verification 
may be omitted in a case where it 
is not otherwise specially prescribed 
by law, where the party pleading 
would be privileged from testifying as 
a witness concerning an allegation or 
denial contained in the pleading. 
(Code Civ. Pro., § 523.) 

In actions for divorce on the g^round 
of adultery, the answer of the defend- 
ant may be made without verifying it, 
notwithstanding the verification of the 
complaint. (Id., § 1757.) 

When a defense is pleaded which 
does not involve the merits of the ac- 
tion, it must be verified. (Code Civ. 
Pro., § 513.) 

See, also, Wilson v. Bennett (2 Civ. 
Pro. Rep. [Browne], 34), that answer 
in libel need not be venfied. 
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plaint, alleges as follows (stating second defense or counter- 
claim) :]' 

[Signature of attorney.] 

[Office address.'] 
[Verification, when required, as in forms Nos. 151-154]. 

No. 142. 
Answer Setting up Partial Defense. 

(Code Civ. Pro., §508.) 

[Title of cause.] 

The defendant, A. B , for a partial defense to the com- 
plaint [or to the cause of action (firstly) set forth in the 
complaint] alleges as follows [here state facts constituting 
partial defense] : 

[Signature of attorney.] 

[Office address. °] 
[Verification, when required, as in forms Nos. 152-155.1 

No. 143. 
Answer Claiming Affirmative Judgment. 

(("ode Civ. Pro., §509.) 

After setting up counterclaim conclude as follows : 
Wherefore the defendant demands judgment that he re- 
cover from the plaintiff the sum of , with costs of 

this action [or state other relief to which defendant deems 
himself entitled]'. 

[Signature of attorney.] 

[Office address.*] 
[Verification, when required, as in forms Nos. 152-155.] 

' Each defense or counterclaim must of pleading same; and see State of 

be separately stated and numbered. South Dakota v. McChesney (87 Hun, 

(Code Civ. Pro., § 507.) Unless it is 293). 

interposed as an answer to the entire ' See note 2 to form No. 122. 
complaint, it must distinctly refer to ' A prayer for relief need not be in- 
the cause of action which it is intended serted in the answer, except in this 
to answer. (Id ) See Bruce v. Burr case mentioned in section 509, Code 
(67 N. Y., 237); Howd v. Cole (74 Civ. Pro., where defendant deems 
Hun, 121); Societa Italiana v. Sulzer himself entitled to an affirmative judg- 
(138 N. Y., 468); Bush v. Prosser (11 ment by reason of a counterclaim in- 
N.-Y., 347, rev'g S. C, 13 Barb., 221); terposed by him or where he demands 
Thompson v. Halbert (40 Hun, 536; relief against another defendant. (See 
2 N. Y. St. Rep., 116, rev'd in part, §521 Code Civ. Pro.) See also Dewey 
109 N. Y., 329); Simmons v. Simmons v. Hoag (15 Barb., 365); Cochran v. 
(21 Abb. N. C, 469); Grosvenor v. "Webb (4 Sandf., 653); Shute v. Ham- 
Atlantic Fire Ins. Co. (1 Bosw., 469); ilton (3 Daly, 462); Read v. Decker (5 
Houghton V. Townaend (8 How. Pr., Hun, 646, aff'd 67 N. Y., 182); Annis 
441); Tracy v. Humphrey (5 How. Pn v. Upton (66 Barb., 370). 
155); Longworthy v. Knapp (4 Abb., * See note 2 to form No. 122. 
115), as to partial defense and manner 
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No. 144. 

Order of Severance where Part of Plaintiff's Claim is Ad- 
mitted. 

(Code Civ. Pro., §511.) 
[At, etc., as in form No. 80.] 
[Title of cause.] 

The answer of the defendant, A. B., having admitted a 
part of the plaintiff's claim to be just, to wit, that the sum 

of dollars and cents is due the plaintiff 

upon the promissory note set forth in the complaint [or 
other statement as to part admitted] ; and due notice having 
been given to C. D., attorney for the defendant, 

Now, on motion of E. F., plaintiff's attorney [or counsel], 
no one appearing to oppose [or and after hearing M. N., 
counsel for the defendant], it is hereby ordered, that the 
above entitled action be severed and that judgment be 

entered for the plaintiff for the sum of dollars and 

cents, so admitted to be due [and (*) the plaintiff 

having so elected (f) it is further ordered, that the said ac- 
tion be continued with like effect, as to the subsequent 
proceedings, as if it had been originally brought for the 
remainder of the claim {or from [*] as follows : that if 
plaintiff shall so elect within days, by stipula- 
tion in writing, signed by his attorney and served on de- 
fendant's attorney {or stating other manner of election), 
then as above from (f)].' 



No. 145. 
Admission of Counterclaim by PlaintiflF. 

(Code Civ. Pro., § 512 ) 
[Title of cause. ] 

A. B., the plaintiff in the above entitled action, hereby 
admits the counterclaim of defendant to the claim of plain- 
tiff set forth in the complaint. 

E. F., Plaintiff's Attorney. 
[Office address.'] 

» See Bradbury V. ■Winterbottom (13 Shepherd (5 Week. Dig., 319). See, 

Hun, 536); Hall v. Holt (2.5 Hun, 277). also, Shaw v. Coleman (54 N. Y. Su- 

That the power conferred by section per., 3); Devlin v. Mehrbach (3 Law 

511, Code Civ. Pro., is discretionary Bull., 21); Dusenberry v. Woodward 

and not mandatory, see Lawton v. (1 Abb., 443); Merrit v. Thompson (3 
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E. D. S., 599; 10 How. Pr., 428); 
Meyers v. Trimble (3 E. D. S., 607); 
Slawson v. Conkey (10 How. Pr., 57); 
St. John V. Thorne (2 Abb., 166); 
Smith V. Olsseti (4ISandf., 711); Rus- 
sell V. Meacham (16 How Pj'., (193; 
Tracy v. Humphrey (5 How. Pi'., 155); 
Quintard v Secor (3 E T). S., 614); 
Burhans v. Casey (4 Sandf., 706); 
Roberts v. Law (id., 642) ; Baker v. 
Nussbaum (1 Hilt., 549); Guiet v. 
Murphy (18 How. Pr., 411); Marsh v. 
W. B. & C. Mfg. Co. (46 N.Y. Super.. 



8); Hill V. Alvord (19 Hun, 77); Cronin 
V. Tebo (63 Hun, 190); Dolan v. Petty 
(4 Sandf., 673); Foster v. Devlin (57 
N.Y. Super., 120); Wheeler v.Braender 
(65 How. Pr., 452); Bender v. Sher- 
wood (15 How. Pr., 258); Meise v. 
Doscher (68 Hun, 557); Pleischman v. 
Stern (61 How. Pr., 124); "Waite v. F. 
J. Caldenberg Co. (68 Hun, 528); N. 
Y. Insulated Wire Co. v. Westing- 
house Electric, etc., Co. (85 Hun, 269), 
in addition to cases above cited. 
'' See note 2 to form No. 122. 
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No. 146. 

Judgment for excess of Plaintiff's Claim over Counter- 
claim. 

(Code CiT. Pro., § 512.) 
[ litie 01 cause.] 

The defendant not having, by his answer, denied the 
plaintiff's claim, but having set up a counterclaim for the 

sum of dollars and cents, amounting to 

less than the plaintiff's claim, and the plaintiff having filed 

with the clerk of the county of an admission, in 

writing, of the said counterclaim : 

It is hereby adjudged, pursuant to the statute in such 
case provided, that A. B., the plaintiff, recover from C. D., 

the defendant, ' the sum of dollars and 

cents, being the excess of said plaintiff's claim over the 
amount of said counterclaim, together with the sum of 
dollars and cents, for his costs and dis- 
bursements in the above entitled action, in all amounting 

to the sum of dollars and cents, for which 

amount judgment is rendered on this day of , 

18— .1 

M. N., County QlerTc of County. 



Article Fourth, 
forms relating to reply. 

(Code Civ. Pro., Ch. 6, Tit. 1, Art. 4.) 

No. 147. General form of reply. 

148. Notice of application for judgment on failure to reply. 

149. Order of reference or for writ of inquiry, where no reply is made 

to counterclaim. 

150. Several avoidances to same defense or counterclaim. 



No. 147. 
General For m of Reply. 

(Code Civ. Pro., § 514.) 

[Title of cause.] 

The plaintiff, in reply to the counterclaim set u.p by de- 
fendant's answer to the claim set forth in the complaint, 
alleges [*] : 

' See Robbins v. Watson (22 How. Pr., 293) ; Hall v. Holt (25 Ilun, 277). 
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That he denies each and every allegation in said answer 
contained, relating to said counterclaim [excepting the alle- 
gations of said answer relating to said counterclaim (de- 
scribing any excepted allegation)].' 

[Or that he denies the following allegations of said answer 
relating to said counterclaim (here set forth the allegation 
specifically denied).] 

[Or that he denies any knowledge or information suffi- 
cient to form a belief, as to each and every allegation of 
said answer relating to said counterclaim {or as to specific 
allegations, describing them).] 

If new matter is set up, constituting a defense to the 
counterclaim, insert after the necessary denials : And the 
plaintiff, further replying to the counterclaim set up in 
said answer, alleges, 'that [here state the new matter in de- 
fense of the counterclaim]." 

A. B., Plaintiff^ s Attorney. 
[Office address.'] 



Ko. 148. 
Notice of Application for Judgment on Failure to Reply. 

(Code Civ. Pro., §515.) 

[Title of cause.] 

Sir — Take notice, that the defendant will apply for judg- 
ment in the above entitled action upon the counterclaim set 
forth in his answer in said action [and (if required) that a 
writ of inquiry may be issued, or that a reference may be 
ordered to take the account of (describing it), or to make 
computation of the amount due the defendant upon said 
counterclaim, or to assess the damages due the defendant 
because of said counterclaim], (*) [and that the report of 
said referee {or inquisition) be returned to the court for its 
further actioji], or for sucli other and further relief as to the 
court may seem proper to grant ; that said application will 

be made at a Term of the Court, to be held 

at , on the day of , 18 — , at the 

' As to thia form of denial, pee note Rothschild (R7 Hun, 243), as to i.ffice 

2 to form No. 140. of reply. 

" For several replies to counterclaim, ' See note 2 to form N'o. 122. 
see form No. 150. See also Kidlitz v. 
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opening of tlie court, or as soon thereafter as counsel can 
be heard. ' 

Dated ■ , 18—. 

Yours, etc., 

E. F., Attorney for Defendant. 
[Office address.'] 
To M. v., Esq., Attorney for Plaintiff. 



No. 149. 

Order of Reference or for Writ of Inquiry, where no Re- 
ply is Made to Counterclaim. 

(Code Civ. Pro., § 515.) 

[At, etc., as in form No. 80. j 
[Title of cause.] 

The plaintiff having failed to reply to the counterclaim of 
the defendant in the above entitled action, and due notice 
of this motion having been given to the defendant's attor- 
ney [*J, and the court having computed and ascertained the 
amount due the defendant, by reason of said counterclaim, 
at the sum of {or having taken the account neces- 
sary to enable it to render judgment upon said counterclaim 
{or other preliminary assessment, stating virhat)], 

Now, on motion of C. D., for the defendant, it is hereby 
ordered, no one appearing to oppose \or after hearing J. K., 
for the plaintiff], that the defendant have judgment upon 

said counterclaim for the sum of , with costs. 

Or as above to [*], and from thence as follows : Now, on 
motion of C. D., for the defendant, after hearing, etc. \or 
no one appearing to oppose], it is hereby ordered [f], that 
it be referred to F. E,., Esq., of , to make computa- 
tion of the amount due the defendant because of said 
counterclaim {or to assess the damages due the defendant 
because of said counterclaim (or to take the account of the 

' The plaintiff may, althougrh he has Pr., 253.) Seealso Scribner v. Levy 

not replied to the counterclaim, notice (1 Silv. Sup. Ct., 143) ; Clinton v. Eddy 

the cause for trial at the proper trial (1 Lans., 61) ; Randolph v. Mayor (53 

term, but as the counterclaim is ad- How. Pp., G8) ; Bridge v. Payson (5 

mitted, the only question upon such Sandf. 210); Aymar v. Chase (12 Barb, 

trial will be as to the amount of dam- 301 ) 
ages. (Adams v. Roberts, 62 How. " Bee note 2 to form No. 122. 
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defendant, or proof of the facts, or of any particular fact, 
naming it)'] [and that the report of said referee be returned 
to the court for its further action]. 

Or as above to [f], and from thence as follows : That the 
damages due tlie defendant, by reason of said counterclaim, 
be assessed by a Jury, and that a writ of inquiry issue to 

the sheriff of the county of , for the purpose of 

such assessment [and that the inquisition made pursuant 
to said writ be returned to the court for its further action]. 



No. 150. 
Several Avoidances of Same Defense or Counterclaim. 

(Code Civ. Pro., §517.) 

[Title of cause.] 

First. The plaintiff for a first reply to the [*] defense \or 

counterclaim] firstly {or otherwise] set forth in the answer 

of defendant alleges as follows [here state matter in reply] : 

Second. And the plaintiff for a further reply to the [and 

thence as above from (*)]. 

A. B., Plaintiff'' s Attorney. 
[Office address.'] 
[For verification, when necessary, see forms Nos. 152-155. J 



TITLE II. 

FORMS RELATING TO PROVISIONS GENERALLY APPLICABLE TO 

PLEADINGS. 

(Code Civ. Pro., Ch. 6, Tit. 3.) 

No. 151. Verification of pleading by party, or by one of two or more parties, 
united in interest and pleading together. 
153. Same by officer of domestic corporation. 

153. Same by person acquainted ■with the facts, where the people of the 

State are, or a public officer in their behalf is, a party. 

154. Same by foreign corporation, or agent or attorney for the party. 

155. Notice of election to treat unverified pleading as a nullity. 

156. Demand of copy of account. 

157. Verification by party of account furnished on demand, when the 

pleading is verified 

158. Same by agent or attorney of party. 

159. Copy of plaintiff's account, or bill of particulars of plaintiff's claim. 

' See section 1 J 1 ,'5, Code Civ. Pro. ' See note 3 to form No. 133. 
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No. 160. Bill of particulars of defendant's counterclaim. 

161. Affidavit to obtain order for bill of particulars. 

163. Notice of motion for bill of particulars. 

163. Order for bill of particulars. 

164. Complaint on instrument for the payment of money only, by setting 

lorth copy. 

165. Notice of motion for judgment upon pleading as frivolous. 

166. Order for judgment upon pleading as frivolous. 

167. Judgment upon pleading as frivolous. 

168. Notice of motion to strike out sham answer or defense. 

169. Order striking out answer or defense as sham. 

170. Notice of motion to strike out of a pleading irrelevant, redundant 

or scandalous matter. 

171. Order striking out allegations of pleading as irrelevant, etc. 

172. Order striking out amended pleading where put in for delay. 

173. Notice of motion to make pleading definite and certain by amend- 

ment. 

174. Order requiring pleading to be made definite and certain by amend- 

ment. 

No. 151. 

Verification of Pleading Iby Party, or Iby One of Two or More 
Parties, United in Interest and Pleading Together. 

(Code Civ. Pro., §§ 525, 526.) 

County, ss.: 

A. B., of , being duly sworn [or affirmed], says, 

that he is the plaintiff [or defendant] or one of the plaintiffs 
[or defendants] in the above entitled action [*] ; that the 
foregoing complaint [or answer, or reply] is true to the 
knowledge of deponent, except as to the matters therein 
stated to be alleged on information and belief," and that as 

to. those matters he believes it to be true. [That deponeut is 
acquainted with the facts in this case.]'^ 

A. B. 
Subscribed and sworn [or affirmed] ) 

to before me, this day > 

of , 18-. ) 



' The clause relating to information N. Y„ 683) as to verification by one of 

and belief may be omitted, when none the defendants jointly liable, 

of the allegations of the pleading are All parties should unite in verifica- 

stated therein to be made upon infor- tion if their interests are several (Grdy 

matron and belief. (Ladue v. Andrews, v. Kendall, 10 Abb, 66 ; 5 Bosw. 666). 

54 How. Pr., 160 ; I3owghen v. Nolan, .See also Kinkaid v, Kipp (1 Duer, 692), 

53 How. Pr., 485.) ZoeUner v. Newberger (1 Law. Bull., 

A verification is sufficient, which 29) j Syracuse Molding Co. v Squires 

states the pleading is true, as deponent (61 Hun, 48; 21 Civ. Pro., 58); Andrews 

is informed and believes, if all the alle- v. Storms (5 Sandf., 609); Hull v. Ball 

gationsare made upon information and (14 How. Pr., 305) ; Alfred v. Watkins 

belief. (Orvis v. Goldschmidt, 2 Civ. (1 Code Rep. [N. S.], 343); Youngs v. 

Pro. Rep. [Browne], 314; S. C, 64 Seeley (12 How. Pr. 395); Harlay v. 

How. Pr., 71.) Ritter (9 Abb. 400; 18 How. 147); Reed 

« See Lacy v. Wilkinson (7 Civ. Pro. v. Butler (2 Hilt,, 589) ; Hartley v. 

R.. 104). ftffirrnM.l with.,..* ,.-■-:- -"" - ' "^FT 299); Mooney v. Ryer- 
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No. 152. 
Verification of Pleading by Officer of Domestic Corporation. 

(Code Civ. Pro., § 535, subd. 1.) 

County op , ss. : 

A. B., of , being duly sworn \or affirmed], de- 
poses and says, that he is tbe president \or secretary ; or, 
name other officer of the corporationj of the [name of cor- 
poration], the plaintiff \or defendant, or one of the plain- 
tiffs or defendants] in the above entitled action [*] ; that 
the foregoing complaint \or answer, or reply] is true to the 
knowledge of deponent, except as to the matters therein 
stated to be alleged on information and belief, and that, as 
to those matters, he believes it to be truey[that the grounds 
of his belief, as to all matters not stated upon his knowl- 
edge, are as follows : as to the matter of (here state in de- 
tail, or describe the different matters stated in pleading 
upon information and belief) ; that the reason why this 
verification is not made by the plaintiff {or by the said de- 
fendant) is, that said plaintiff [or defendant) is (f) a cor- 
poration].' 

A. B. 

[Jurat as in No. 46.] 

No. 153. 

Yerification of Pleading by Person Acquainted with the 
facts^ where the People of the State are, or a Public 
Officer in their behalf is, a Party. 

(Code Civ. Pro., § 525, subd. 2 ) 

Cotjntt, ss. : 

A. B., of , being duly sworn \or affirmed], says, 

that he is [describing official capacity, if any], and is ac- 

Bon (8 Civ. Pro. R., 435); Findley v. D,, 188; 7 Civ. Pro. R., 443); Martin v. 

Thorn (1 How. [N. S.], 76); Estate of Erie P. Co. (14 Civ. Pro., 224); People 

King (2 McCarty, 71); Taber v. Card- v. Cheetham (20 Abb. N. C, 44 ; 45 

ner (6 Abb. [N. S.], 147, appeal dis- Hun, 6). 

missed 11 N. Y. 232), generally as to The pleading of a domestic corpora- 
verification by parties. tion may be verified by its director. 
' Under the decision in Glaubensklee (Bigelow v. Whitehall Manuf'g Co., 1 
v. Hamburg and American Packet Co. City Ct. Rep., 138.) None but an 
(9 Abb. Pr. 104), the statement of the officer can verify pleading of domestic 
grounds of belief may be omitted, as coipor.ation (Meton v. Isham Wagon 
the verification by the officer is there Co. (1 N. Y., Supp. 215). See also 
held to be the verification by the cor- Kelly v. Woman Pub. Co. (15 Civ. Pro. 
poration. This decision appears never R. 259b; 4 N. Y. Supi). 99); Matter of 
to have been questioned. But these St. Lawrence and Adirondack R. Co. 
statements are addedin case it is deem- (133 N. Y. 270.) As to verification by 
ed eafer, under the statute, to insert voluntary asFOciation pee Tallmadge v. 
them. See Am. Insulator Co. v. Bank- Lounsbury (23 Abb. N. C. 331; 10 N. 
ei-s, etc., Tel. Co. (13 Daly, liOO; 22 W. Y. Supp. 129). 
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quainted with the facts stated in the foregoing complaint 
[or answer, or reply], and that the said complaint [etc.] is 
true to the knowledge of deponent, except as to the matters 
therein stated to be alleged upon information and belief, 
and that, as to those matters, he believes it to be true [here 
state grounds of belief, and reasons why verification is not 
made by the party, substantially as in form No. 152]. 

A. B. 

[Jurat as m form No. 46.] 



No. 154. 

Terification of Pleading by Foreign Corporation, or Agent 
or Attorney for the Party. 

(Code Civ. Pro., § 525, subd. 3.) 

County, ss.: 

A. B., of , being duly sworn [or affirmed], says, 

that he is the agent [or attorney, or one of the attorneys] 
for the plaintiff, C. D. [or defendant, E. F. j, in the above 
entitled action ; that the foregoing complaint [or answer, 
or reply] is true to the knowledge of deponent, except as to 
the matters therein stated to be alleged on information and 
belief, and, as to those matters, he believes it to be true ; 
that the grounds of deponent's belief, as to all matters not 
stated upon his knowledge, are as follows : as to the mat- 
ter of [hej-e state reasons for belief of different matters 
alleged] ; that the reason why this verification is not made 
by said plaintiff [or defendant] is, that said plaintiff [or 
defendant] is a foreign corporation [or is not within the 

county of , where this deponent resides, or where 

said plaintiff's {or defendant's) attorney resides {or has his 
office) (*), or that said plaintiff {or defendant) is not capable 
of making this verification by reason of sickness {or other 
incapacity, stating it), or, that the instrument upon which 
*his action {or defense) is founded, being a written instru- 
ment for the payment of money only, is in the possession 
of deponent,' or that all the material allegations of the com- 

• That it is sufficient for an attorney belief, his possession for collection of 
to state, as the source or ground of his a written instniment for the payment 
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plaint [or answer, or reply) are within the personal knowl- 
edge of deponent].' 

A. B. 
[Jurat as in form No. 46.] 



No. 155. 

Notice of Election to Treat TJnv.erifletl Pleading as a 

Nullity. 

(Code Civ. Pro., § 528.> 

[Title of cause.] 

Sib — Take notice, that the plaintiff \or defendant] has 
elected to treat as a nullity the answer {or reply] heretofore 
served by you in the above entitled action, the copy of the 
same served having been without a copy of a | sufficient] 
verification, and the plaintiff \or defendant] having been 
entitled to a verified answer \or reply]." 

That such verification is defective in the following par- 
ticular \or particulars], to wit : [here state defects].' 

Dated , 18—. 

Yours, etc., 
A. B., Attorney for Plaintiff \or Defendant]. 
[Office address.*] 
To E. F., Attorney for Defendant for Plaintiff]. 

of money only. (See Hyde v. Salg, How. Pr., 149), Myers v. Gerrits (13 

15 Week. Dig., 211 ; S. C, 27 Hun, Abb., 106), Beyer v. Wiison (46 Hun, 

369.) 397), Moorhouse v. Hutchinson (2 

See further, as to verification by at- Dem., 429), Fitch v. Bigelow (5 How. 

torney, Lyons v. Murat (54 How. Pr., Pr., 287), Rude v. Crandell (11 Civ. 

23), Neuberger V. Webb (24 Hun, 347), Pro., 11), Stedeker v. Daft (4 Law 

Stedeker v. Bernard (17 Wk. Dig., BuU., 38), Clay v. Baker (41 Hun, 58), 

540, affd 102 N.Y., 327), Cohnv. Bald- Boston Locomotive Worlis v. Wright 

win (74 Hun, 346), Duparquet v. (15 How. Pr., 253), People v. Allen 

Fairchild (49 Hun, 471), Drevert v. (14 id., 334), Wilkins v. Gilman (ISid., 

Appaert (2 Abb., 105), Kuh v. Baruett 225), Stannard v. Mattico (7 id., 4), 

(57 N. Y. Super., 234), Kirkland v. Mason v. Brown (6 id., 481), Syracuse 

Aiken (G6 Barb., 211), In re St. Law- Molding Co. v. Squires (61 Hun, 48), 

rence R. Co. (133 N. T., 270), Belts v. Marks v. Eppstein (13 Civ. Pro., 293). 

Krindell (20 Abb. N. C, 1), Ross v. Where an answer, verified by the 

Longmuir (24 How., 49; 15 Abb., 326), attorney, contains an allegation incon- 

Holzderber v. Forestal (13 Daly, 34), sistent with the affidavit of verifica- 

Matthews v. Smith (9 Civ. Pro-., 165), tion, the court will direct the defend- 

Smith v. Rosenthall (11 How. Pr. ant to serve an answer verified by 

442), Le Fevre v. Latson (5 Sandf., himself. (Jaillard v. Tomes, 3 Abb. 

650), Soutter v. Mather (14 Abb., N. C, 24.) 

540), Treadwell v. Fassett (10 How. A suit for foreclosure of a mortgage, 

Pr., 184), Wheeler v. Chesley ( 14 Abb., in which relief is also sought upon the 

441), Meads v. Gleason (13 How. 309), bond, is not "upon a written instru- 

Pubbiird V. Nat, Pro. Ins. Co. (11 ment for the payment of money only," 
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80 that the complaint may be verified 
by the attorney. (Peyser v. McCor- 
mack, 7 Hun, 300.) 

'See note 1 to form No. 151. 

"The objection that an answer has 
not been properly verified is not a 
proper one to be raised on the trial. 
(Schwarz v. Oppold, 74 N. Y., 307; 
Katz V. Kuhn, 9 Daly, 166.) See also 
Ralph V. Husson (51 Super. Ct., Cin). 

'It was ht'M in Snape v. Gilbert (13 
Hun, 494), Ihat where an answer was 
returned on the ground of defective 
verification the notice accompanying it 



must jioint out particularly the defect. 

This decision was made apparently 
under the practice before the Code of 
Civil Pi'ocedure, but it is deemed safer 
to insert this clause, at least where the 
verification is merely defective and is 
not altogether omitted. See, also, 
Bigelow V. Whitehall Manuf. Co. (I 
City Ct. Rep., 138), Hyde v. Salg- (27 
Hun, 33?), "Wilson v. Bennett (2 Civ. 
Pro. R., 34), Hull V. Ball (14 How. Pr., 
205), Fusco V. Adams (19 Civ. Pro. R., 
48 ; 11 id., 735). 

'See note 2 to form Ho. 122. 
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No. 156. 
Demand of Copy of Account. 

(Code Civ. Pro, §581.) 

[Title of cause.] 

Sir — Take notice, that the defendant [or plaintiff] de- 
mands a copy of the account, alleged in the complaint [or 
answer, or reply] in the above entitled action].' 

Yours, etc., 

A. B., Attorney for Plaintiff [or Defendant.'\ 

[Office address."] 



No. 157. 

Verification by Party of Account Furnished on Demand^ 
where the Pleading is Verified. 

(Code Civ. Pro, §531.) 

County, ss. : 

A. B., of -, being duly sworn, says, that he is the 

plaintiff in the above entitled action ; that he believes the 
foregoing account to be true. 

A. B. 

[Jurat as in form No. 46.] 



No. 158. 
Verification of Account by Agent or Attorney for Party. 

(Code Civ. Pro., §531.) 

County, **.; 



A. B., of , being duly sworn [or affirmed], says, 

that he is the agent [or attorney] for C. D., the plaintiff [or 
defendant], in the above entitled action ; that he believes 
the foregoing [or annexed] account to be true ; that the 
facts therein stated are within the personal knowledge of 

' A motion should not be made to on contract, which consists of several 
sot aside the demand, where the plain- items. (Id.; disapproving Johnson v. 
tiff is without the means of giving par- Mallory, 2 Robt., 681.) See also Hoag 
ticulars. lie should set that fact up v. Weston (24 Week. Dig., 91), Shank- 
as an excuse when a motion is made land v. Bartlett (28 Week. Dig., 526 ; 
for a further account, when he has S. C, 1 N. Y. Supp., 458), Seaman v. 
made and served the best in his power. Low (4 Bos w. 337), Dowdney v. Valken- 
(Barkley v. Rens. and Saratoga R. R. ning (37 N. Y. Super., 315), Hazard v. 
Co 27 Hun, 515.) Birdsall (16 N. Y. Supp., 30), Moore v. 

The account referred to in this sec- Belloni (42 id., 184), FuUerton v. Gay- 

tion is not confined to an account stated, lord (7 Robt., 551 ). 
It is to be applied to almost every claim ' Bee note 2 to form No. 122. 
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deponent [or that the plaintiff {or defendant) is not within 

the county of , where phiintiff's {or defendant's) 

attorney resides ; or that the said plaintiff (or defendant) is 
not capable, by reason of (stating incapacity), of making 
this verification]. 

A. B. 
[Jurat as in No. 46.] 



No. 159. 

Copy of Plaintiff's Account, or Bill of Particulars of Plain- 
tiffs Claim. 

(Code Civ. Pro., §531.) 

[Title of cause.] 

Sir. — Take notice, that the following is a copy of the 
plaintiff's account [or is a bill of particulars of the claim] 
alleged in the complaint in this action (and for the recovery 
of which this action is brought) to wit [here set forth the 
several items of the demand or claim, the amount thereof, 
and the date of each as near as may be].' 

Dated , 18—. 

Yours, etc., 

A. B., Plaintiff^ s Attorney. 
[Office address.'] 
To C. D., Esq., Defendant's Attorney. 
[Verification, when necessary, as in forms Nos. 157, 158.J 



No. 160. 
Bill of Particulars of Defendant's Counterclaim. 

(Code Civ. Pro., §531.) 

[Title of cause.] 
Sir — Take notice, that the following are the particulars 

'A bill of particulars is sufficient, if Corn, 5 Month. Law Bui., 81.) Kelsey 

it points out the items of particulars v. Harg'ent (100 N. Y., 602). Union 

embraced in the plaintiff's claim ; and Hardware Co. v. Plapler (8 N. T. 

it need not specify .the grounds upon State Rep., 894; 27 W. 1)., 116), 

which it ia claimed to recover. (Sea- Cunard v. Francklyn (49 Hun, 233, 

man v. Low, 4 Bosw., 338.) In an appeal dismissed. 111 N. Y., 511), 

action upon an indebtedness, the bill Cunningham v. Massena Springs and 

of particulars should state the sums F. C. K. Co. (3 N. Y. Supp., 98), 

claimed, when a^id how they arose. Ward v. Littlejohn (6 id. 170), McCar- 

and the items of the demand. (Moran ron v. Sire (3 N. Y. Supp. 6j9), Bark- 

V. Morrissey, 28 How. Pr., 100; S. C, 1 'y v. Rensselaer & Saratoga R. Co. 

IS Abb.. 131 ; see also People ex rel. (27 Hun, 515). Klock v. Brennan (13 

Waring v. Monroe, 0. P., 4 Wend., N. Y. Supp. 171), Baker v. Sutton (86 

200; Wetmoiev. Jennys, 1 Barb., 53; Hun, 588), Govin v. De Miranda (87 

Smilh v. Hicks, 5 Wend., 48 ; People Hun, 227). 
V. Cox, 23 Hun, 2G9 ; Way Mf 'g Co. v. = See note 2 iajovm No. 122. 
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of the counterclaim set up by the defendant by his answer 
in this action, to -^it [here state the several items as in form 
No. 159]. 

Dated , 18—. 

E. F., DefendanVs Attorney. 

„, -^^ -r^ ^, [Office address.'] 

To M. P., Plaintiff's Attorney. 

[Verification, when necessary, as in forms Nos. 167, 158.] 



No. 161. 
Affldayit to Qbtain Orderfor Bill of Particulars. 

(Code Civ. Pro., § 531.) 



[Title of cause 

- County, ss. 



Obts 



C. D., the [defendant] above named, being duly sworn, 
says, that the complaint,">in) this action was served upon 
[him] on the day of , 18—; that this de- 
ponent does not know the items of the amount claimed 
from him in said complaint [or state ground of application];, 
that deponent cannot, with safety, answer the said com- 
plaint [or proceed to the trial of said cause] until he is fur- 
nished with the particularsT5f Jihe plaintiflf's-demand [or 

.cannot reply to the defefidant's counterclaim, until he is 

furnished with the particulars thereof]. 

[If an extension of time is desired, add affidavit of 

merits."] 

C. D. 
[Jurat as in No. 46.] 



No. 162. 
Notice of Motion for Bill of Particulars. 

(Code Civ. Pro., §531.) 

[Title of cause.] 
Sir. — Take notice, that upon [the accompanying affidavit 

and upon the pleadings and proceedings in this action] a 

, _^ i 

'See note 2 to form No. 122. see as to affidavit to obtain Inll of par- 

° As to contents of affidavit of meritf, ticulars in tori, Orvi.s v. Dana, 1 Abl)..^ 

see rules 23 and 24 of Gen. Rules of N. C, 268. SoealsoCohn v.jiVi set out 

Practice, and form No. 1637. And (74 Hiin, 34G). ' ' 
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motion will be made at a Term of the 

Court, to be held at etc., on the day of , 

18 — , at the opening of court, or as soon thereafter as 
counsel can be heard, for an order, that plaintiff's [or de- 
fendant's] attorney deliver to defendant's [or plaintiff's] 
attorney a bill of particulars of the plaintiff's demand [or 
of the defendant's counterclaim] in this action, and for 
such other or further relief as the court may deem proper 
to grant [with costs of this- motion].' 
Yours, etc., 
M. F., Plaintiff's [or Defendanf s] Attorney. 
[Office address.'] 



< 



ISTo. 163. 
Order for Bill of Particulars. 

(Code Civ. Pro., §531.) 
[At, etc., as in form No. 80. J 
[Title of cause.] 

On reading and filing affidavit of A. F., (!fe.ted — , 

18 — , and [name other motion papers] with notice of motion 
that plaintiff [or defendant] deliver to plaintiff's [or defend- 
ant's] attorney a 1)^11 of particulars in this action, with proof 
of due service thereof upon A, B , attorney for the plaintiff 
[or defendant], as thereby required, and, on motion of C. 
I)., counsel for defendant [or plaintiff], no one appearing to 
oppose [or after hearing A. B., counsel for the plaintiff {or 
defendant)]. 

It is hereby ordered, that the plaintiff [or defendant] 
deliver to the defendant [or plaintiff] a bill of particulars of 
the plaintiff's demand {or of defendant's counterclaim) in 
tliis action, on or before the day of , 18 — , 

1 The former pi'actice by order to less than eight days after the same is 

serve bill of parliculars, on or before made. Unless this provision is com- 

a certain day, or sliow cause, etc.. was plied with the order shall be a nullity, 

expressly abolislied by rule 37 of Gen. and may be treated as such." But this 

Rules of Practice, as amended in 1883. clause was omitted ^rom tliat rule in 

The amendment provided as follows: the revision of 1887 which took effect 

" Orders to show cause shall not be January 1, 1888. 

granted except where a notice of eight See, also, note 1 to form No. 163. 

anu. — ojnnot be given, and every sudx ^ See note 2 to form No. 122. 
V. M()rri8sej,6«^"_rlay for showing cause 
IS Abb., 131; see aK 

Waring' v. Monroe, C ^ "^ X*- ■■* ^^ 

200 ; Wetmoi e v. Jennys, 1 \ L aranda (87 

Smith V. Hicks, 5 Wend., 43 ; \ 

v. Cox, 23 Hun, 2G9 ; WayMf'g , No. 122. 
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and in the meantime let all proceedings on the part of the 
plaintiff [or defendant] be stayed.' 



No. 164. 

Complaint on Instrument for the Payment of Money only, 
by Setting forth Copy. 

(Code Civ. Pro., § 534.) 

[Title of cause.] 

The complaint of the above-named plaintiff, respectfully 
shows : 

That on or about the day of , 18 — , the 

defendant made and executed his certain promissory note 
[or bond, or other instrument for the payment of money, 
naming it], of which the following is a copy [here set- forth 
copy of note, or other instrument]. 

That there is due to the plaintiff thereon, from the de- 

fendan^he sum of dollars, which amount, with 

the cos^sf ^e action, plaintiff claims to recover from the 
defendant.' • 

[Signature, etc. as in No. 159. J 

[Add verification, if verified, as in forms Nos. 161-155.] 



No. 166. 
Notice of Motion for Judgment upon Pleading, as Frivolous. 

(Code Civ. Pro., §537.) 

[Title of cause.] \ 

Sir — Take notice, that upon the pleadings and proceed- 




'As to the distinction betweeij,,^-- Hun, 347); Deimel v. Olney (18 Abb. 
motion to make pleadings more defl- N. C, 248); Constable v. Hardenbergh 
iiiie and certain, and a motion for a (76 Hun, 434); Holmes v. Jones, IS 
bill of particulars, and in general as Civ. Pro. R-, 260; Chesebo! ough v. 
to bills of particulara, see Wilson v. Kimberly (6 N. Y. Supp., 623); Mc- 
Pearson (U. S. Circuit Ct., S. D. N. Y. Carron v. Sire (3 id., 659); Bullock v. 
[14 Fed. Reporter, 391] ; S. C, 13 Fed. Bullock (S3 Hun, 373); Hatch v. Mat- 
U., 386); Tilton v. Beecher (59 N. Y., thews (id., 5J2); Govin v. De Miranda 
176); DwiL'ht v. Germania Life Ins. (87 Hun, 22';), iunong other cases. 
Co. (84 N. Y., 493); Orvis v. Dana (1 'A complaint in this form is only- 
Abb. N. C, 268); Cohn v. Baldwin (74 good, when the instrument set out 
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shows, on its face, a valid and binding 
obligation. Where other facts are 
needed to render it valid, they must 
be set forth. Broome v. Taylor (76 
N. Y., 564); e. jr., a bond in which 
defendant is described as a married 
woman, cannot be set out without 
facts showing it to be a contract bind- 
ing upon her. (Id., modifying S. C, 
9 Hun, 155.) 

See also, Tooker v. Amoux (76 N. 
Y., 397); Burke v. Ashley (12 Hun, 
637); Broome v. Taylor (13 Hun, 341); 
Dupre V. Rein (7 Abb. N. C. 256; 56 
How., 228); Smith v. Fellcws (26 Hun, 
384); Frisbee v. Jacobs (1 City Ct., 
235); Richter v. Kramer (id., 348); 
Chase v. Behrman (10 Daly, 344); 
Spaulding v. Equitable Life Assurance 
Society (22 Week. Dig. 18); Nickels v 
Am. Railway Signal Co. (N. Y. Daily 
Reg. Feb. 26, 1884); Pope v. T. H. 
Car& Mfg. Co. (107 N. Y., 61); Alle- 
man v. Bo wen (61 Hun. 30)' Dhler v. 



Ryer (2 N. Y. Snpp., 729); Speer v. 
Downing (34 Barb., 522); Peyser v. 
MeCormack (7 Hun, 300); Prindle v. 
Carruthers (15 N. Y., 625; rev'gS. C, 
10 How. Pr. 33); Conkling v. Gandall 
(1 Keyee, 228; 4 Abb. Ct. of App., 
422); Vogle v. Kirby (15 Civ. Pro. R., 
332); Rose v. Moyei- (1 How. [N. S.]. 
274); Bank of Geneva v. Gnlick (8 
How. Pr. 51); Cohen v. Husson (118 
N. Y., 662); Marshall v. Rockwood 
(12 How. Pr. 452); Keteltas v. Myers 
(19 N. Y., 231); Hendricks v. Wolff (14 
Civ. Pro. R., 423); Price v. McClave 
(6 Duer, 544; aff'g S. C, 5 Duer, 670); 
Lord V. Cheseborough (4 Sandf. 696); 
Cottrell V. Conkling (4 Duer, 45); 
Alder V. Blooraingdale (I Duer, 601); 
Roberta v. Morrison (1 N. Y. Leg. 
Obs. 60); Woodruff V. Leonard (1 Hun, 
632); Butchers and Drovers' Bank v. 
Jacobson (24 How. Pr. 204); Wright 
v. Deering (21 N. Y. Supp., 99); 
Rourke v. Regnault (11 Misc., 622). 
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ings herein, a niqtionwill be made at a term of the 

Court, to be held at, etc., on^tcrf or to Hoji. A. O., 

judge (or justice) of the Court, at his chambers in 

, on, etc., at o'clock, in the noon], for 

judgment upon the answer [or demurrer, or reply] "of 
defendant herein, as frivolous, with costs of the motion, 
and for such other or further relief as to the court [or to 
said judge] may seem proper to grant.' 
Dated , 18 — . 

A. B., Plaintiff's [or Defendanf s] Attorney. 
[Office address.'] 
To C. D., Attorney for Defendant [or Plaintiff}. 



No. 166. 
Order for Judgment upon Pleading as Frivolous. 

(Code Civ. Pro., § 537.) 

[At, etc., as in form No. 80, when made by court.] 
[Title of cause.] 

After recitals, as in form No. 171 to [*], add : 
It is hereby ordered, that plaintiff [or defendant] have 
judgment upon the answer [or- reply, or demurrer] in this 

action, as frivolous," with dollars costs of this 

motion. 

Dated , 18 — [when made by judge]. 

[Signature to judge's order.] 

'To justify overruling a demurrer 312); Strong v. Stevens (4 Duer, 668); 

as frivolous, it must be not only with- Chauncey v. Lawrence (15 Abb., 106); 

out adequate reason, but so clearly and Chemical Nat. Bank v. Carpenter (9 

plainly without foundation, that the Abb. N. C, 301); Munger v. Shannon 

defect appears upon a mere inspection (61 N. Y., 251); People v. Disp., etc., 

and indicates that it was interposed in Sodety of Women's Institute (7 Lans., 

bad faith. (Cook v. Warren, 88 N. Y., 304); Owens v. Hrdnut's Pharmacy (20 

37; Vilas Nat. Bk. v. Moore, 14 Week. Civ. Pro. R., l<.j), among numerous 

Dig., 334 (Sup. Ct., G. T.). See also, other cases. 

Hecker v. Mitchell (6 Duer, 687); " See note 2 to ^orm No. 122. 

Thompson V. Griswold (11 W. D., 180); 'See note 1 to form No. 165, as to 

Kelly V. Barnett (16 How. Pr., 135); when judgment will be rendered upon 

Swinburn v. StockweU (58 How. Pr., pleading as frivolous. 
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No. 167. 
Judgment upon Fleadinsr as Frivolous. 

(Code Civ. Pro., § 537.) 

[Title of cause.] 

[Judgment of the day of , 18. J 

After usual recitals in judgment (see form No. 457), add : 
It is hereby adjudged, pursuant to the said order of the 

■ Court [or of Hon. judge of the 

Court], that A. B., the [plaintiff], have judgment in this 
action against the [defendant], C. D., for [stating relief de- 
manded by the complaint]. 



No. 168. 
Notice of Motion to Strike Out Sham Answer or Defense. 

(Code Civ. Pro., §538.) 

[Title of cause.] 

Sir — Take notice, that upon the pleadings and proceed- 
ings in the above entitled action [and upon the affidavits, 
with copies of which you are herewith served], a motion 

will be made at a - T erm of the Court, to be 

held at, etc., on the ~day of , 18 — ; [*] that 

the answer of defendant [or that the defense firstly (or 
otherwise) contained in the answer of defendant] in the 
above entitled action be stricken out as sham, with costs of 
said action and of this motion, and ior such further or 
other relief as may be proper.' 

Dated , 18—. 

Yours, etc., 

A. B., Attorney for Plaintiff. 
[Office address."] 

To C. D., Attorney for Defendant. 

'As to what answers may be stricken afTd on opinion below, 115 N.T., 650); 

out as sham, see Schultze v. Rode- Shearman y. Boehm (21 Week. Dig., 

wald (1 Abb. N. C, 3fi5); Mayor v. 66); Albany County Bank v. Rider (74 

James (17 Hun, 588); Roby v. Hallock Hun, 349); Colt v. Davis (50 Hun, 

(5 Abb. N. C, 86); Webb v. Foster 366); Gregory v. Wright (11 Abb., 417) 

(45 N. y. Super. Ct., 311); Kay v. Ward v. Waterhouse (2 Robt., 653) 

Churchill (10 Abb. N. C, 83); Rogers Barney v. King (13 N. Y. Supp., 685) 

V. Vosburgh (87 N. Y., 228); Robert Parnsworth v. Halstead (10 id., 763). 

Gere Bank' v. Inman (51 Hun, 97; " See note 2 to form No. 122, 
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No. 169. 
Order Striking Out Answer or Befense as Sham. 

ijuoan Civ. Pro., g difo.) 

[At, etc., as in form No. 80.] 
[Title of cause.] 

On reading and filing the pleadings in the above entitled 
action [and the affidavits of A. B. and C. D., dated re- 
spectively , 18—, and , 18—], and after 

hearing E. P., of counsel for the plaintiff, and G. H., of 
counsel for the defendant, 

It is hereby ordered, that the answer [or the defense 
firstly {or otherwise) contained in the answer] of the de- 
fendant, M. N., be and the same is hereby stricken out as 
sham, with dollars costs of this motion.' 



No. 170. 

Notice of Motion to Strike Out from Pleading Irrelevant, 
Redundant or Scandalous Matter. 

(Code Civ. Pro., § 545.) 

[Title of cause.] 

Sir — Take notice, that the plaintiff will apply at a 

Term of the Court, to be held at the 



the — day of , 18 — , at the opening of court, 

or as soon as counsel can be heard, [*] for an order striking 
out the following allegations of the answer [or complaint 
or reply], in this action, to wit [describing or quoting the 
allegations], as irrelevant [or scandalous (or redundant)], 
with costs of the motion, and for such other or further re- 
lief as may be proper ; that said motion will be made upon 
the pleadings in the action and upon the affidavits and 
papers, with copies of which you are herewith served.* 
Yours, etc., 
A. B., Attorney for Plaintiff [or Defendant]. 
[Office address. '] 
To CD., Esq., Attorney for Defendant [or Plaintiff}. 

' See note 1 to form No. 168, as to Guiet v. Murphy (18 How. Pp., 411); 

what answers, etc., will be stricken People v. McCumber (18 N. T., 316, 

out as sham, and tee Potter v. Car- afTg S. C, 27 Barb., 632); NordJinger 

reras (4 Robt., 629) ; De Forest v- V. McKim (14 N. Y. Supp., 515). 
Baker (1 id., 700; 1 Abb. [N. S.], 34); ' Motions for this relief, and to cor- 

Fosdick V. Groff (22 How. Pr., 158); rect a pleading under section i546. Code 

Russell V. Meacham (16 id., 193); Civ. Pro., must be noticed before de- 
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No. 171. 

Order Striking out Allegations of Pleading as Irrelevant, 
Redundant or Scandalous. 

(Code Civ. Pro., §545) 
[At, etc., as in form No. bO.J 
[Title of cause.] 

On reading and filing the [reciting motion papers], with 
proof of due service thereof and of notice of this motion on 

A. B., Esq., attorney for the , and after hearing 

A. B., of counsel for the — — , and C. D., of counsel 

for the [or no one appearing to oppose] : 

It is heri'by ordered, that the following allegations of the 

, in this action [describing or quoting them], be and 

the same are hereby stricken out therefrom, as scandalous 

[or irrelevant, or redundant], with dollars costs of 

this motion, to be paid by the to the [or 

to abide the event of this action].' 



No. 172. 

Order Striking out Amended Pleading, where put in for 
the Purpose of Delay. 

(Code Civ. Pro., §543.) 

[At, etc., as in form No. 80.] 

[Title of cause.] 

On reading and filing [reciting papers] by which it ap- 
pears that the amended answer, served herein, was amended 
for the purpose of delay, and that the plaintiff will thereby 
lose the benefit of a term at which this cause is [or may be] 
noticed, and on motion of A. B., of counsel for plaintiff, 
and after hearing C. D., of counsel for defendant, it is 
hereby ordered, that the said amended answer be and the 

marring or answering the pleading directed to pay the costs of the mo- 

and within twenty days from the serv- tion, and his failure to pay them may 

ice thereof. (Rule 22 of Gen. Rules of be punished as a contempt of the court. 

Practice); Brooks v. Hanchett (36 (Code Civ. Pro.. § 545.) 
Hun, 70 J S. C, 21 W. D., 267); Ham- See note 2 to last form, No. 170, and 

mond V. Eari (5 Abb. N. C, 105); Sir- Allen v. Allen (19 W. D., 212); Hub- 

iani v. Deutsch (12 Misc., 213). bard v. Gorham (22 W. D., 456; S. C, 

'See note 2 to form No. 122. 33 Hun, 162); Hatch v. Matthews (85 

' Where scandalous matter is thus Hun, 522), and see amendment to rule 

stricken out, the attorney, whose name 22 supra, taking effect Jan. 1, 1896. 
is sttbecribed to the pleading, may be 
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same is hereby stricken out [or that the said answer oe re- 
stored to its original form], with dollars costs of 

this motion, to be paid by defendant to plaintiff [or state 
other terms imposed by the court]. 



No. 173. 

Notice of Motion to make Pleading Definite and Certain by 

Amendment. 

(Code Civ. Pro., § 546.) 

[At, etc., as in form No. 80. J 
[Title of cause.] 

Sir — Take notice, that upon the pleadings in this action, 
and upon the affidavits and papers with copies of which 
you are herewith served, an application will be made at a 

term of the Court [to be held at, etc., on 

etc.], at the opening of court, or as soon as counsel can be 
heard, for an order requiring the following allegations 

of the , in this action [describing or quoting them], 

to be made definite and certain, by amendment, with costs of 
this motion, and for such other and further relief as may 
be proper.' 

Dated , 18—. 

Yours, etc., 

A. B., Attorney for . 

[Office address.'] 

To C. D., Attorney for . 



No. 174. 

Order Requiring Pleading to be made Definite and Certain 
by Amendment. 

(Code Civ. Pro., § 546.) 

[At, etc., as in form No. 80.] 

[Title of cause.] 
On reading and filing [reciting motion papers], with proof 

' See note 2 to form No. 1 70, and see and motion for bill of particulars, note 
as to distinction between this motion 1 to form No 163. 

« See note 2 to form No. 122. 
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of due service on A. B., Esq., attorney for the , of 

copies thereof and of notice of this motion, and on reading and 
filing [specify any opposing paper] i and after hearing E. F., of 

counsel for the , and G. H., of counsel for the 

[or no one appearing to oppose] [*]: 

It is hereby ordered, that the of the , in 

this action, be made definite and certain by amendment, 
in the following denials [or allegations], to wit [describing 
or quoting tliem] : with dollars costs of this mo- 
tion, to be paid by the , to the \_or to 

abide the event of this action] .^ ~" 

' See note 4 to form No. 182, page 14); Cftrdwell v. Cardwell (12 Hun, 

126. 92); Persch v. Allison (85 Hun, 429). 

" See Partridge v. Haley (20 W. D., Supplemental Complaint, etc. (Code 

320); Hammond v. Earle (5 Abb. N. Civ. Pro., § 544.) See forms Nos. 877, 

C, 105); Neftel v. Lightstone (77 N. 878, 879, 880, and notes thereto. 
Y., 96); Marie v. Garrison (83 N. Y., 
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CHAPTER VII. 

FOUMS RELATIKG TO GENERAL PROVISIONAL REMEDIES IN 

AN ACTION. 

TITLE I. Forms relating to ariest, peudiug the action, and proceedings 

tliereupon. 
TITLE XL Forms relating to injunction. 
TITLE III. Forms relating to attachment of property. 
TITLE IV. Forms relating to other provisional remedies and to general ana 

miscellaneous provisions. 

TITLE I. 

Article First. 

forms relating to persons liable to arrest. 

(Code Civ. Pro., Ch. 7, Tit. 1, Art. 1.) 

No. 175. Application for discharge from arrest of lunatic, idiot or infant 
under fourteen years of age. 

176. Notice of motion for dischaige of lunatic, etc., from arrest. 

177. Order discharging lunatic, etc. , from arrest. 



No. 175. 

Application for Discharge from Arrest of Lunatic, Idiot 
or Infant Under Fourteen Years of Age. 

(Code Civ. Pro., §554.) 

To the Court : 

The petition of A. B. , respectfully shows : 

That he is the [stating relationship, if related ; if not re- 
lated, say friend] of C. D., of . 

That said C. D. is a lunatic' [or idiot, or infant under the 
age of fourteen years], and has been arrested by G. H., the 

sheriff of county, under and by virtue of an order 

made in a civil action pending in this court, between E. F., 

plaintiff, and said C. D., defendant, at a Term of 

this court, held at , on the ■ day of 

18 — [or by Hon. A. B., a justice {or judge) of the 

'In the case of lunacy or Idiocy it bone (4 N. Y., 300, aifg 8. C , 5 Barb., 

•will be well to add other affidaviis 273); Taylor v. Van Keuren (54 How. 

showing the fact. See, also, aa to did- Pr., 25); Schunemann v. Paradise (46 

charge of infant, etc., Bush v. Petti- id., 426). 
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Court, dated , 18—], and is now in the custody of 

said slieriflf under said arrest. 

[Here any further facts may be inserted making the ap- 
plication a proper one. J 

And your petitioner prays that said C. D. may be dis- 
charged from said arrest as a privileged person, pursuant 
to the statute in such case made and provided. 

And your petitioner will ever pray, etc. 

Dated , 1&— . 



[Verification by petitioner as in form No. 62. J 



A. B. 



No. 176. 

Notice of Motion for Discharge of Lunatic, Idiot or Infant 
Under Fourteen Years of Age from Arrest. 

(Code Civ. Pro., §554.) 

As in form No. 170 to [*], and from thence as follows : 
For an order discharging the defendant, C. D., in this 
action from arrest as a privileged person, pursuant to the 
statute in such case made and provided, and for such other 
or further order as may be proper. That said application 
will be made upon the petition and [name other motion 
papers] copies of which are herewith served upon you. 

Dated , 18—. 

Yours, etc., 

M. N. , Attorney for Petitioner. 
[Office address.'] 
To E. F., Esq., Attorney for Plaintiff. 



No. 177. 

Order Discharging Lunatic, Idiot or Infant Under Four- 
teen Years of Age from Arrest. 

(Code Civ. Pro., § 554.) 

[At, etc., as in form No. 80. J 
[Title of cause.] 
As in form No. 174 to [*], and from thence as follows : 

' See note 3 to form No. 133. 

16 
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It is hereby ordered, that the said defendant, C D., a 
lunatic \or idiot {or infant under the age of fourteen years)], 
be and he is hereby discharged as a privileged person, pur- 
suant to statute, from the custody of the sheriff of 

county, in whose custody he is pursuant to an order of 
arrest made by the Hon. A. O., a justice [or judge] of 

the Court, in the above entitled action, dated 

, 18 — [or pursuant to an order of the 

Court, made at a Term thereof, held at , 



on the 



day of 



-, 18 — ], and the said sheriff 



is hereby directed to discharge the said defendant, C. D., 
from his said custody under said order. 



Article Second. 



(Code Civ. Pro., Ch 7, Tit. 1, Art. 2.) 

FORMS RELATING TO GRANTING, EXECUTING AND VACATING 
OR MODIFYING ORDER OF ARREST. 

Affidavit to procure order of arrest ia civil action, where riglxt of 

arrest depends on nature of action. 
Same, where right of arrest depends upon facts extrinsic to cause 

of action. 
Undertaliing on procuring order of arrest. 
Order of judge for arrest of defendant in civil action. 
Order of court for arrest of defendant in civil action. 
Indorsement hy plaintiff's attorney upon order of arrest limiting 

time for arrest. 
Affidavit to procure discharge of privileged person from arrest. 
Order discharging privileged person from arrest. 
Notice of motion to vacate order of arrest, etc. 
Order vacating order of arrest, etc. 
Affidavit to procure discharge from arrest when judgment not duly 

entered or execution duly issued. 
Order discharging defendant from arrest, pursuant to above affidavit. 



No. 178, 

179, 

180 
181 
183 
183 

184, 
185, 
186, 
187, 
188, 

189, 



No. 178. 

Affidavit to Procure Order of Arrest in Civil Action, 
vi'here right of Arrest Depends on Nature of Action. 

(Code Civ. Pro., § 557.) 

[Title of cause.] 

County, ss.: 

4. B., of , being duly svrom, says [that he is the 
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plaintiff" in the above entitled action], that said action has 
been brought [or that an action is about to be brought, the 
summons in which is hereto annexed] by deponent against 
the defendant, C. J>. [*], to recover damages to the amount 
hereinafter mentioned, for a personal injury to the deponent 
by said defendant [or stating in like manner any of the other 
causes of action enumerated in section 549, Code Civil Pro- 
cedure], for which [injury] a cause of action exists in favor 
of deponent against said defendant, arising out of the fol- 
lowing facts, viz. [here set forth fully the facts constituting 
the cause of action, or refer to a verified complaint' annexed 
to the affidavit, as stating the cause of action]." 

And this deponent further says, that he is fully entitled, 
as lie believes, to recover damages from defendant, for the 

aforesaid injury [or other cause], to the amount of 

dollars [or to the amount claimed in said complaint],' 

That, etc. [substantially as in form JSTo. 209 from (f)].- 

A. B. 
[Jurat as in form No. 46. J 



' A sworn complaint may be re- 
gavJed as an affidavit, when pre- 
sented with other affidavits, on appli- 
cation for an order of arrest. (Palmer 
V. Hussey, 59 N. Y., 647.) 

A copy of sworn complain may also 
be referred to, as containing state- 
ment of the cause of action. (Cran- 
dall V. McKaye, 6 Hun, 483.) 

"As to statements made upon in- 
formation and belief, either in affida- 
vit or in complaint referred to, the 
sources of information must be stated 
in the affidavit; and if the affidavit 
of informant is not produced, the 
reason of its non-production must be 
given. Documents, or copies of them, 
from which information is derived, 
must be annexed if in possession of 
the plaintiff, or other affiant, or if they 
can be procured, and, if absent, their 
absence must be accounted for. (1 
Wait's Pr., 636, 637, and cases there 
cited; Bell v. Mali, 11 How. Pr., 254; 
Whitlock v. Roth, 5 id., 143 ; S. C, 10 
Barb., 78 ; Crandell v. Bryan, 15 How., 
51 ; 8. C, 5 Abb., 162 ; Smith v. Frank, 
2 Robt., 628; Blason v. Bruno, 21 
How., 112; Cook v. Roach, id., 152; 
City B'k v. Lumley, 28 id., 397; Hecht 
v. Levy, 9 Week. Dig., 313; S. C, 20 
Hun, 53 ; Pierson v. Freeman, 77 N. 
Y., 589) ; People v. Snaith (57 Hun, 
332) ; Jordon v. Harrison (13 Civ. Pro., 
445) ; In re Vanamee (8 K. Y. Supp., 
219) ; Adams v. Hilliard (14 Supp., 



120) ; Markey v. Diamond (19 id., 181) ; 
Patterson v. Delaney (14 id , 100) ; 
Peel V. Elliott (16 How. Pr., 481, 
aflF'd S. C, id., 485) ; Flatow v. Van 
Bremsen (11 N. Y. Supp., 677.) 

See, also. King v. Arnold (12 Week. 
Dig., 30 ; S. C, 84 N. Y., 668) ; Drey- 
fus V. Otis (54 How. Pr., 405); Bowery 
Nat. B'k V. Duryea (56 How. Pr., 42, 
S. C, 74 N. Y, 491); Anderson v. 
Hunt (55 How. Pr., 336) ; Brown v. 
Brockett (55 How. Pr., 32), Brewster 
V. Salomon (6 Week. Dig., 185); Knapp 
V. Browne (6 Week. Dig., 570) ; Wil- 
liams V. Norton (54 How. 509); Mather 
V. Hannauer (55 How., 1); Sloane v. 
Livermore (55 How-, 85 ; 14 Hun, 29) ; 
Peck V. Lombard (22 Hun, 63); 
Marks v. Townsend (97 N. Y., 590) ; 
Richters v. Lettice (21 W. D., 133) ; 
Holt V. Streeter (74 Hun, 538) ; Leach 
V. Linde (73 Hun, 246); Bailey v. 
Prince (5 N. Y. Supp., 896) ; Bassett v. 
Pitts (15 Hun. 464) ; Madge v. Puig 
(71 N. Y., 608.) 

In an action for tne price of goods, 
an affidavit to obtain an order of ar- 
rest for false representations of 
solvency, must connect the sale of the 
goods with the representations. A 
general statement that the representa- 
tions were made to induce credit, is 
not enough. (Phelps v. Maxwell, 2 
Abb. N. C, 459.) 

An affidavit to obtain an order for 
the arrest of the defendant, in an ac- 
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No. 179. 

Affidavit to Procure Order of Arrest in Civil Action, where 
Right of Arrest Depends upon Facts Extrinsic to Cause 
of Action. 

(Code Civ. Pro., § 557.) 

As in form No. 178 to [*], and from thence as follo\ys : 
To recover a chattel [or chattels {or state in like manner 
other causes of action mentioned in § 550, Code Civ. Pro.)], 
for which relief a cause of action exists in favor of said 
plaintiff against the said defendant, C. D., arising out of 
the following facts [here set forth fully the facts constitut- 
ing the cause of action, together with the facts authorizing 
the arrest under § 550].' 

And this deponent further says, that he is fully entitled, 
as he believes, to recover from said defendant the said chat- 
tels, which are of the value of at least dollars, with 

dollars damages for the taking and witholding [or 



detention] thereof [oi' that he is fully entitled, as he believes, 
to recover from said defendant for the cause of action here- 
inbefore set forth the sum of dollars]. 

That, etc. [substantially as in form No. 209 from (f ) ." 

A. B. 

[Jurat as in form No. 46.] 

order to j astify an arrest, a statement 
of the facts consti' uling- a cause of ar- 
rest, where such cause depends upon 
facts extrinsic to the cause of action. 
(Hecht V. Levy, 9 N. Y. Weekly Dig., 
313 [N. y. Sup. Ct., Gen. Term, 1st 
Dept.]; S. C, 20 Hun, 53.) Under 
this decision a copy of veriiied com- 
plaint might be annexed to affidavit 
and referred to as staling- the cause of 
action. 

The validity of an order of arrest is 
to be determined by the law existing 
at the time of the arrest of the de- 
fendant thereunder, and not by that 
existing at the time the order was 
issued. (Id.) 

See, also, notes to last form, No. 178, 
and see Hillis v. Bleckert (53 Hun, 
499) ; Genin v. Schwenk (62 id., 574) j 
Moffatt V. Fulton (56 Hun, 337) ; as to 
effect of amendment to section 549, 
Code Civ. Pro., by eh. 672 of Laws of 
1886. See also Lamkin v. Oppenheim 
(86 Hun, 27). 

' See rule 25 of Gen. Rules of Prac. 
and note 2 to form No. 209. 



tion for malicious prosecution, must 
set forth the facts relied on as pre- 
sumptive evidence of want of proba- 
ble cause. It is not sufficient to state, 
in general terms, the existenre of 
malice and want of probable cause. 
(Vanderpoel v. Kissam, 4 Sandf., 715 ; 
Grimes v. Davison, 2 Abb. N. C, 457.) 

The order should not be granted, 
when its propriety depends upon an 
important and doubtful question of 
law. (Cormier v. Hawkins, 69 N. Y., 
188.) 

^ The affidavit may be made by the 
plaintiff, or any other jierson. (Code 
Civ. Pro., § 557.) In the latter case, 
the above form should be varied as 
may be necessary. 

The words "an injury to property," 
contained in subdivision 2 of section 
549, Code Civil Procedure, embrace 
an injury to real as well as to personal 
property. Welch v. Winterburn, 7 
Week. Dig., 96; S. C, 14 Hun, 518 ) 

' See rule 25 of Gen. Rules of Prac. 

'Undersections549, 5.')0, 557and558 
of the Code Civ. Pro., as amended in 
1879, the complaint must contain, in 
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No. 180. 
Undertaking on Procuring Order of Arrest. 

(Code Civ. Pro., g 559.) 

[Title of cause.] 

Whereas, the above named plaintiff, A. B., is about to 
apply for an order for the arrest of the defendant, C. D., in 
the above entitled action. 

Now, therefore, we, E. F., merchant, of , and 

G-. H., merchant, of , do hereby, jointly and sever- 
ally, undertake that if the defendant recovers judgment, or 
if it is finally decided that the plaintiff was not entitled to 
the order of arrest, the plaintiff will pay all costs which may 
be awarded to the defendant, and all damages which he may 
sustain by reason of the arrest, not exceeding the sum of 

dollars.' 

. E. F. 
G. H. 

[Acknowledgment and justification and approval as in 
form No. 118.] 

No. 181. 
Order of Judge for the Arrest of Defendant in Civil Action. 

(Code Civ. Pro., J} 549, 561, Bubds. 1, 2 and 3. ) 

[Title of cause.] 

To tJie Sheriff of the County of [or to the sheriff 

of any county'\ : 

It having appeared to me, by theaffidavits of, etc. [speci- 
fying the papers read],' that a sufficient cause of action 
exists against the defendant, C. D., in favor of the plaintiff 
in the above entitled action, which is brought [or is about 

"The amount must be at least equal Hun, 562) ; Dale v. Gilbert (128 N. Y., 

to one-tenth of the amount of bail re- 625, rev'g S. C, 12 N. Y. Supp., 370), 

quired by the order, and not less than as to amending- undertakings gen- 

$250. (Code Civ. Pro., § 559.) erally. 

If the undertaking does not comply For general provisions as to bonds 

■with that section, the service of a new and undertakings, see Code Civ. Pro., 

undertaking, at any time before the §5 810-816, and § 1990 id., as am'd.by 

hearing of a motion to set aside the ch 90 of Laws of 1894. 

order, will cover the irregularity. "^ See note 4 to form No. 182, page, 

(Pember v. Schaller, 58 How. Pr., 126. 
511.) See, also, Ii-win v. Judd (?0 
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to be brought] to recover damages for a personal injury [or 
state any other ground of arrest specified in sections 549 
and 550 of the Code Civ. Pro., except that specified in subd. 
4 of section 550].' 

You are hereby required forthwith to arrest the said de- 
fendant, if he is found within your county ; to hold him to 

bail in the sum of ' dollars, and to return this order, 

with your proceedings thereunder, as prescribed by law. 

Dated at , in the county of , on the 

day of , 18—. 

A. O., Judge [or Justice] of Court. 

[Or, Gounty Judge of County. ] 

M. N., Plaintiff '' s Attorney. 
[Office address.'] 



No. 182. 
Order of the Court for Arrest of Defendant in Civil Action. 

(Code Civ. Pro., §550.) 

[Title of cause.] 

[At, etc., as in form No. 80.] 

On reading and filing the affidavit of, etc. [specifying the 
papers read],* by which it appears that a sufficient cause of 
action exists against the defendant and in favor of the plain- 
tiff in the above entitled action, and that the judgment de- 
manded in said action requires the performance of an act, 
to wit: [state here the nature of the act], the neglect or refusal 
to perform which would be punishable by the court as a con- 
tempt, and that the defendant is not a resident of this State 
\or that the defendant, being a resident of this State, is 

'Reading' sections 561 and 568 in that the papers read must be specified, 

connection it appears that the g^rounds and must be filed with the clerk, unless 

of arrest should be recited in the order, already on file or otherwise ordered 

See, also, rule 13 of General Rules of by the court, or the order may be set 

Practice. See, also, note 2 to form aside as irregular, with costs ; and 

No. 182, as to amendment by ch. 672 that the clerk shall not enter such 

of 1886 to § 550. order unless the papers are filed, ex- 

' See note 1 to form No. 182. cept when otherwise specially directed 

' See note 2 to form No. 122, and by the court. Also Smith v. Smith (43 

note 3 to form No. 182. N. Y. Super. Ct., 140 ; Faxon v. 

* See rule 3 of Gen. Rules of Prac, Mason, 87 Hun, 139). 
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about to depart therefrom], by reason of which non-resi- 
dence \or departure] there is danger that a judgment, or an 
order requiring the performance of such act, will be ren- 
dered ineffectual. 

It is hereby ordered, that the sheriff of county 

{or the sheriff" of any county] be and he is hereby required 
forthwith to arrest the said defendant, if he is found within 
his county ; to hold him to bail in the sum of ' dol- 
lars, and to return this order, with his proceedings there- 
under, as prescribed by law, and this order is hereby 
directed to said sheriff." 

A. M., Plaintiff'' s Attwney. 

[Office address.'] 



No. 183. 

Indorsement by Plaintiff's Attorney upon Order of Arrest, 
Limiting Time for Arrest. 

(Code Civ. Pro., §561.) 

To the Sheriff of the County of {or to the sheiHff 

of any county']: 

Sir — The arrest of defendant, pursuant to the within 
order {or jjursuant to the order of which the within is a 

copy], must be made by you on or before the day 

of 18—. 

A. B., Plaintiff'' s Attorney. 

[Office address.'] 

"The amount of bail is discretion- § 549. The section 550 now consists 
ary, and the Court of Appeals cannot of subd. 4 thereof as originally en- 
review, in that respect, the exercise acted, intended to provide a substitute 
of its discretion by the court below, for the writ of ne exeat abolished by 
(People V. Tweed, 63 N. y., 202.) § .'iis. 

"An order of arrest, under subd. 4 ^See note 2 to form No. 122. Un- 
of section 550 of Code Civ. Pro., may less the order is subscribed by the 
be made in the first judicial district plainlifTs attorney it will be set aside, 
by a judge out of court. (Boucicault (Thomjison v. Friedherg, 54 How. 
V. Boucicault, 21 Hun, 431; S. C, 59 Pr., 519), But see Mather v. Han- 
How. Pr. , 131 ; Lachenmeyer v. Lach- nauer (05 How. Pr., 1), that the 
enmeyer, 26 Hun, 542,) When bo defect may be supplied by amend- 
made it should not be in the form of ment. 

an order of the court, nor recite that it Quaere. In the latter case whether 

was made at Special Term. (Lachen- the indorsement of the attorney's 

meyer v. Lachenmeyer, supra.) By name upon the order is not a sufficient 

ch. 672 of Laws of 1886, subdivisions subscription. 

1, 2 and 3 of J 550 were transferred to * See note 2 to form No. 122. 
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No. 184. 
Affidavit to Procure Discharge of Privileged Person. 

(Code Civ. Pro., § 564.) 
[Title of cause.] 

County, ss.: 

E. F., of , being duly sworn, says, that he has 

been arrested in the above entitled action, j)nrsuant to the 

order of the Court, made at a Term tliereot- 

held at , on the day of , 18 — [or 

pursuant to the order of , a judge of the 

Court, dated — — , 18 — ], and is now in the custody of 

such sheriff under said arrest. 

That he is privileged from such arrest by reason of his 
being [here state the facts entitling applicant to the dis- 
charge]. ' 

B. F. 

[Jurat as in form No. 46.J 



No. 185. 
Order Discharging Privileged Person from Arrest. 

(Code Civ. Pro., fi 564. 

[At, etc., as in form No. 80 (where the order is made by 
the court).] 

[Title of cause.] 

It having appeared by the affidavit of E. P., the defend- 
ant in the above entitled action, that he has been arrested 

by G. H., sheriff of county, pursuant to the order 

of the court [or of I. J., judge of the court], 

dated , 18 — , and that he is now in custody of said 

sheriff under said arrest, and that he is privileged from 
arrest by reason of his being [here recite facts entitling 

'See, also, forms Nos. 18 to 22, for A.L. J.. 713,rev'g S. C, 61 Hun, 519), 

affidavits claiming' privileg^e from ar- Hollender v. Hall (11 Supp., 521); 

rest, and returns by sheriff of exemp- Thorp v. Adams (Id., 479), Ijederer v. 

tion from arrest, and see aa to who are Adams (Id., 481; aiTJ B. C, 125 N. 

privileged from arrest, Frisbie v. Y., 748, on opinion below). Fletcher v. 

Young- (11 Hun, 474), Jenkins v, Franko (15 id., 674), Marks v. La 

Smith (57 How. Pr., 171), In re Lam- Societe, etc. (19 N. Y. Supp., 470), 

pert (21 Hun, 154), Person v. Grier (66 Murphy v. Sweezy (2 id., 241), Shee- 

N. Y., 124), Sanford v. Chase (3 Cow., han v. Bradford B. & K. R. Co. (8 N. 

381), Schlesinger v. Foxwell (1 City Y. Supp., 790), Tribune Association v. 

Ct., 461). See, also, forma Nos. 175 Sleeman (12 Civ. Pro., R. 20), ch. 946 

to 178, in cases of discharge of lunatic, of L. of 1895, amending section 564, 

idiot or infant under fourteen; and see Code Civ. Pro., taking effect Jan. 1, 

Parker v. Marco (136 N. Y., 585; 47 1896. 
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applicant to discharge (and it appearing that due notice 
has been given of this motion to said sheriff, and to M. N., 
the attorney for the plaintiff)] ;' and after hearing P. Q., 
counsel for said E. F., and said M. N. for the said defend- 
ant [or no one opposing] : 

It is hereby ordered [or I do hereby order], that said 
E. F. , be and he is hereby discharged from said arrest, and 
that said sheriff release the said E. F. from his custody, 
upon the service upon him of a certified copy of this order. 

[Dated at , in the county of , on the 

day of , 18 — (when made by judge).] 

[Signature of judge, when made by hipa.] 



No. 186. 
Notice of Motion to Vacate Order of Arrest, etc. 

(Code Civ. Pro., § 567.) 

, As in form No. 168 to [*], and from thence as follows 

[Or before Hon. A. O., justice {or judge) of the 

Court, at his office in the of , on the 

day of , 18 — , at o'clock in the noonXt)]» 

to vacate the order of arrest in the above entitled action [if 
for irregularity, state ground of motion], [or to reduce the 
amount of bail in this action, or to increase the security 
given by the plaintiff in this action],^ and for such other 
or further order as may be just, and for the costs of this 
motion. 

Dated , 18—. 

Your3, etc., 

A. B., Defendants Attorney 
[Office address.*] 

To C. D., Attorney for Plaintiff. 

1 The court or judge may require erally. (See note 1 to form No. 102.) 

notice to be given to the sheriff, or to "^ See section 508 of Code Civ. i'ro., 

the plaintiff, or both. (Code Civ. Pro. as to where and upon what papers mo- 

§ 504.) The better practice, would, lion must be made, 

therefore, appear to be, ordinarily, to ' One or more of the forms of reliol 

give notice in advance of the motion, maybe asked for together, or in Iho 

or obtain an order to show cause where altern.-itive. (Code Civ. Pro., § 007.) 

shorter time is required. Orders to i See note 2 to form No. 122. 
show cause are now allowable, gen- 
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No 187. 
Order Tacating Order of Arrest, etc. 

(Code Civ. Pro., §667.) 

[Title of cause ] 

[At, etc., as in form No. 80 (where order is made by the 

court).] 

On reading and filing affidavits of [specifying them'] and 
notice of motion, and upon the pleadings and other pro 
ceedings in the above entitled action. 

It is hereby ordered [or I do hereby order], after hearing 
E. F., of counsel for the defendant, and M. N., of counsel 
for the plaintiff, that the order of arrest of defendant, here- 
tofore granted in this action, at a Term of the 

Court, held at , on the day of 

, 18— [or by Hon. A. 0., (a) justice {or judge) of 

the Court, dated , 18—], be and the same 

is hereby vacated [and that the bail given for defendant be 
discharged from liability (or that the amount of bail in this 

action be reduced to the sum of dollars ; or that 

the security given by the plaintiff, upon the granting of the 
order of arrest in this action, be increased to the sum of 

dollars ; or other relief, stating it)], vrith 

dollars costs of this motion to the defendant [or to abide 
the event of this action]. 

M. N , Judge [or Justice] of Court 

[when made by Judge\. 



No. 188. 

Affidavit to Procure Discharge from Arrest, where Judg- 
ment is not duly Entered or Execution not duly Issued. 

(Code Civ. Pro., §573) 

[Title of cause.] 

• COUNTT, ss : 

A. B , of , being duly sworn, says, that he is the 

defendant [or defendant's attorney {or other description of 

affiant)! in the above entitled action ; chat said action was 

brought for [stating nature of the action] ; that said action 

' See note 4, page i26, to form No. 183, as to spocifyiLig psipers read. 
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was commenced on the day of , 18—, and 

an order of arrest therein was made on the day of 

, 18 — , at [or by (describing court or judge making 

order)], and that defendant has been arrested by and is now 

in actual custody of the sheriff of county, and in 

confinement in the —. county jail, under and by virtue 

of said order of arrest [or upon his surrender in exonera- 
tion of his bail, in an undertaking given upon his said 
arrest, made pursuant to said order]. 

And deponent further says, [f] that [set forth proceedings 
in the action], and that it was in the power of the plaintiff 
to enter judgment in said action against the defendant, on 

the day of , 18 — , and more than one month 

since, and that the plaintiff has neglected to enter, and has 
not entered, judgment in said action [or as follows from (f): 
that judgment was entered in said action in favor of plain- 
tiff and against defendant for (stating relief), on the 

day of , 18 — , and more than three months since, 

but that plaintiff has neglected to issue, and has not issued, 
execution upon said judgment against the person of defend- 
ant ; or as follows from (f) : that said surrender was made 
after the entry of judgment in said action, and that the de- 
feiidant's bail was exonerated upon said surrender, on the 

day of , 18 — , and more than three months 

since, by order of, etc., duly entered (a copy of which is 
hereto annexed), and that plaintiff has neglected to issue 
and has not issued execution upon said judgment against 
the person of the defendant].^ 

A. B. 

[Jurat as in form No. 46.] 



No. 189. 

Notice of Motion for Discharge of Defendant from Custody, 
Under Order of Arrest, etc., where Judgment not duly 
Entered or Execution not duly Issued. 

(Code Civ. Pro., §573.) 

[Title of cause.] 

SiE— Take notice, that upon the annexed affidavit, a mo- 
tion will be made at [or before (describing court or judge, 
and stating time and place of motion, as in No. 165)], for 

'See also amendments to § 572 of provided in which this relief maybe 
Code of Civ. Pro., by ch. 672 of Laws obtained. The above affidavit may be 
of 1886, by which other cases are conformed to such cases. 
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the discharge of the defendant from the custody' of the 

sheriff of county in whose actual custody he is, 

under the order of arrest in this action, made, etc. [giving 
date, place, etc., of order] [or upon a surrender in exonera- 
tion of his bail], and for such other or further relief as to 
court may seem just, and for costs of this motion. 

Dated , 18—. 

Yours, etc., 

P. Q., Attorney for Defendant. 
[Office address.'] 
To C. D., Plaintiffs Attorney. 



No. 190. 

Order Discharging Defendant from Arrest, when Judg- 
ment has not been duly Entered, or Execution has not 
been duly Issued. 

(Code Civ. Pro., § 573.) 

[Title of cause.] 

On reading and filing the affidavit of A. B., dated , 

18 — , by which it appears that plaintiff has neglected to enter 
judgment in the above entitled action, although more than 
one month has expired since it was in the power of the 
plaintiff to enter the same \or that plaintiff has neglected 
to issue execution in this action against the person of the 
defendant within three months after the entry of judgment 
therein {or within three months after the exoneration of de- 
fendant' s bail upon his surrender, as hereinafter mentioned, 
which surrender was made after the entry of judgment 
therein)], and that defendant is in actual custody of the 
sheriff of county, under the order of arrest herein- 
after mentioned ' [or upon his surrender in exoneration of 
his bail, in an undertaking given, etc.] ; and it appearing 
that due notice has been given to the plaintiff of this appli- 
cation ; and on reading and filing [name opposing papers '}, 

' As to who is in " actual cuBtody " 377. As to how time is to be corn- 
see Schmidt v. Heitner (45 N. Y. Su- puted, see Standacher v. Pregenzer 
per. Ct., 334), Merchants' Nat'I Bank (52 How. Pr.. 76). 
V. Mosher (54 How. Pr., 415), Watt v. " See note 2 to form No. 122. 
Healy (22 Hun, 491). 'See note 1 to form No. 189. 

As to where motion maybe made, *See rule 3 of Gen. Rules of Prac., 

see Summer v. Osbom (22 Hun, 13). and note 4, p. 126 to form No. 183. 
See, also. Hedges v. Payne, 85 Hun, 
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and after hearing M. N., for the motion, and P. Q., in op- 
position thereto [or no one appearing to oppose] : 

It is hereby ordered [or I do hereby order], that the de- 
fendant be discharged by the sheriff of county from 

custody under the order of arrest made in this action, on 

the day of :—, 18—, at [or by (describing 

court or judge making the order)], [or upon his surrender 

as aforesaid], with - — dollars costs of this motion, to 

be paid by the plaintiff to the defendant. 

Date [of judge's order]. 

[Signature of judge (when made by him).] 



Article Third. 

forms relating to discharge of defendant upon bail 
or deposit ; justification of the bail and disposi- 
TION OF THE DEPOSIT.- 

(Code Civ. Pro., Ch. 7, Tit. 1, Art. 3.) 

No. 191. Undertaking to procure discharge from arrest under subdivision one, 
section 575. 

192. Same, under subdivision two, section 575. 

193. Same, under subdivision tliree, section 575. 

194. Notice by plaintiff's attorney of acceptance of bail. 

195. Notice of justification of bail, in undertaking to discharge from 

arrest. 

196. Allowance by judge of bail, in defendant's undertaking on arrest. 

197. Certificate by sheriff to defendant, on deposit of amount specified 

in order. 

198. Certificate of county treasurer of payment into court of amount de- 

posited with sheriff. , 

199. Order on substitution of bail for deposit. 

200. Direction by defendant to sherifif, to pay the amount of deposit to 

third person. 



No. 191. 

Undertaking to Procure Discharge from Arrest. 

(Code Civ. Pro., § 575, subd. 1.) 

[Title of cause.] 

Whereas, the above named defendant, C. D., has been 

arrested by M. 'N., the sheriff of county, under an 

order of arrest made in the above entitled action, dated 
, 18— : 
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Now, therefore, we, P. Q., of , merchant, and 

I. J., of , banker, do hereby, jointly and severally, 

undertake, in the sum of dollars ; [*] that the said 

defendant will obey the direction of the court, or of an 
appellate court, contained in an order or a judgment, re- 
quiring him to perform the act specified in the said order 
of arrest ; or, in default of his so doing, that he will, at all 
times, render himself amenable to proceedings to punish 
him for the omission. 

In witness whereof, we have hereunto set our hands this 
■ day of , 18—.' 



[Acknowledgment as in form No. 118.'] 



P. Q. 
I. J. 



No. 192. 
Undertaliiiig to Discharge from Arrest. 

(Code Civ. Pro., § 575, subd. 2.) 

As in form No. 191 to [*], and from thence as follows: 
That the defendant will deliver to the plaintiflE the chattels 
sought to be recovered in this action, if delivery thereof is 
adjudged in this action, and will pay any sum recovered 
against him in this action. 

Dated , 18—. 

P. Q. 
I. J. 
[Acknowledgment as in form No. 118.°] 

' A bond void as a statutory obliga- come bail, concerning their property 

tion, held good as an agreement be- and their circumstances. The exam- 

tween the parties. (Toles v. Adee, 84 ination must be reduced to writing, 

N.Y., 222; rev'g S. C.,sub now,., Adee subscribed by the bail and annexed to 

V. Adee, 16 Hun, 46.) See, also, Carr the undertaking. See, also, J 581, 

& Hobson V. Sterling (U4 N. Y., Code Civ. Pro., as to allowance of bail, 

558) ; Haberstro v. Bedford (118 N. and for judge's certificate, see form 

T., 187 ; aff'g S. C, 43 Hun, 201) ; No. 196 ; see for general provisions as 

Breichbiel v. Powles (15 N. Y., to bonds and undertakings. Code Civ. 

Supp., 465) ; Concordia Savings and Pro., §§ 810-816. 

Aid Association v. Read (124 N. Y„ ^See notes to last form. No. 191; 

189); McElroy V. Mumford (128 N. Y., see, also, Cook v. Freudenthal, 80 N. 

303 ; rev'g S. C, 59 Hun, 173.) Y., 202 ; aflf 'g S. C, 14 Hun, 542 ; sub. 

' It is provided by Code Civ. Pro., nom.. Cook v. Horwitz. 

section 576, that the undertaking need A defendant, arrested inoan action 

not be approved nor accompanied for a chattel, may, at his election, give 

with an affidavit of justification of the a bond for the jail liberties or bail, 

bail. If the sheriff so requires, the under section 575, Code Civ. Pro. 

officer taking the acknowledgment (Levy v. Kain, 55 How. Pr., 136). See, 

must examine under oath, to a reason- also, Hedges v. Payne (85 Hun, 377.) 
able extent, the persons oflfering to be- 
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No. 193. 
Undertaking to Discharge Defendant from Arrest. 

(Code Civ. Pro., § 575, subd. 3.) 

As in form No. 191 to [*] and from thence as follows: 
That the defendant will, at all times, render himself amena- 
ble to any mandate, which may be issued to enforce a final 
judgment against him in this action. 

Dated , 18—. - 



[Acknowledgment as in form No. 118.'] 



P. Q. 
I. J. 



No. 194. 
Notice by Plaintiff's Attorney of Non- Acceptance of Bail. 

(Code Civ. Pro., § 577.) 

[Title of cause.] 

Sir — Take notice, that the plaintiff does not accept the 
bail named in the undertaking given by the defendant, in 
order to be discharged from arrest in this action. 

Dated — , 18—. 

A. B., Plaintiff '' s Attorney. 
[Office address."] 
To E. P., Esq., Sheriff of County. 



No. 195. 

Notice of Justification of Bail, in Undertaking to Dis- 
charge from Arrest. 

(Code Civ. Pro.. §578.) 
[Title of cause.] 

Sir — Take notice, that the bail named in the undertaking, 
given in this action by the defendant, to obtain his discharge 

from arrest, dated \pr other bail, naming them, and 

giving their places of residence and occupation],' will jus- 
tify before Hon. A. 0. [a], judge of the Court \or be- 
fore I. J., county judge of county], at the office 



' See notes to last two forms, Nos. 


' See note 2 to form No. 123. 


101, 192. 






U^^' 
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of said judge, in , on the day of 

18 — , at o' clock in tlie noon. 

Dated , 18—. 

E. F., Sheriff of Cmnty. 



No. 196. 

Allowance by Judge of Bail, in Defendant's Undertaking 
to Obtain Discharge from Arrest. 

(Code Civ. Pro., § 581.) 

I find the bail mentioned in the within \or annexed] un- 
dertaking to be sufficient, and hereby allow the same. 

Dated , 18—. 

A. O., Judge of Court 

\<yr County Judge of County\ 



No. 197. 

Certificate by Sheriff to Defendant, on Deposit of Amount 
Specified in Order. 

(Code Civ. Pro., § 582.) 
[Title of cause.] 

I, B. F., sheriff of county, do hereby certify, that 

C. D., the defendant in the above entitled action, has de- 
posited with me the sum of dollars, being the sum 

specified in the order of arrest in said action, bearing date 
the day of . 18 — , and is accordingly, pur- 
suant to law, discharged from my custody, under the arrest 
made pursuant to said order. 

Dated , 18—. 

E. F., Sheriff of Courdy. 



No. 198. 

Certificate of County Treasurer of Payment into Court of 
Money Deposited with Sheriff. 

(Code Civ. Pro., §583.) 

[Title of cause.] 

I, L. M., county treasurer of county, do hereby 

certify, pursuant to law, that E. F., sheriff of 



Arrest and Bail. 137 

county, has paid into court, and to me, as such county 

treasurer, on the day of , 18 — the sum 

of dollars, deposited with said E. F., as such 

sheriff, by C. D., the defendant in the above entitled ac- 
tion, to obtain his discharge from the custody of said sheriff 
under the arrest made pursuant to the order of [stating 

court or judge], dated , 18 — , for which amount a 

duplicate receipt has been given, by me. 

Dated ■, 18—. 

L. M., County Treasurer of County. 



No. 199. 
Order on Substitution of Bail for Deposit. 

(Code Civ. Pro., § 584.) 

[Title of cause.] 

I, A. M., judge of the [describing court], do hereby allow 
and approve of the bail mentioned in the within [or an- 
nexed] undertaking, they having been duly examined be- 
fore me, pursuant to law, and found sufficient by me ; and 

it appearing to me that the amount of — dollars 

has been deposited with E. F., sheriff of county, 

upon the arrest of said defendant by said sheriff [and has 
been paid into court by said sheriff, and to the county 

treasurer of county] ; I do hereby direct that said 

amount be refunded to the defendant [or to I. J., the 

of the defendant], by the said sheriff [or by said 

county treasurer]. 

Dated , 18—. 

A. M., Judge of Court 

[or County Judge. 



No. 200. 

Direction by Defendant to Sheriif, to pay Amount of De- 
posit to tnird Person. 

(CodeCiv Fro, §586.) 

[Title of cause.] 
I, C. D , the defendant in the above entitled action, do 
18 
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hereby direct E. F., sheriff of county, to pay the 

amount of dollars, heretofore deposited with him, 

instead of giving bail in the above entitled action, uxxxi 

my arrest by said sheriff, to B. J., of , in the event 

that I shall become entitled to a return thereof. 

Dated , 18—. 

CD. 

[Acknowledgment by C. D., as in form No. 118.] 
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FORMS RELATING TO CHARGING AND DISCHARGING BAIL. 

(Code Civ. Pro , Ch. 7, Tit. 1, Art. 4.) 

No. 201. Certificate of slierifiE on surrender of defendant by his balL 

203. Notice of motion for exoneration of bail after surrender. 

203. Order exonerating bail, after surrender of defendant. 

204. Autliority by bail to arrest defendant. 

205. Requisition upon slieriff, by bail, upon defendant's surrender by 

them. 

206. Requisition by defendant, upon his own voluntary surrender. 

207. SherifE's certificate of voluntary surrender of prisoner, in exonera- 

tion of bail. 

208. Order exonerating bail, in case of death of defendant, etc. 



No. 201. 

Certificate of Sheriff on Surrender of Defendant by his 

Bail. 

(Code Civ. Pro., § 592.) 

[Title of cause.] 

I do hereby certify and acknowledge that the defendant, 

C. D., in the above entitled action, has been, on this 

day of , 18 — , surrendered to me according to law, 

by E. F. and G. H. , the bail named in the undertaking, of 
which a copy is hereto annexed, and that I now have and 
detain said C. D. in my custody, upon the certified copy of 
said undertaking, served upon me at the time of such sur- 
render, as upon the original mandate. 

Dated , 18—. 

M. N., Sheriff of County. 
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No. 202. 
Notice of Motion for Exoneration of Bail after Surrender. 

(Code Civ. Pro., §593.; 

[Title of cause.] 

Sir — Take notice, that upon the certificate of M. N., 

sheriff of county, and a copy of the undertaking, 

with copies of which certificate and undertaking you are 
herewith served, an application will be made to Hon. A. O., 

judge of the court [or to Hon. T. J. V , county 

judge of county], at his chambers in — — . on 

the day of , 18 — , at o'clock in the 

noon, or as soon thereafter as counsel can be heard, 

for an order exonerating E. P. and G. H., the bail named 
in the said undertaking, and for such other relief as may be 
just. 

Dated , 18—. 

Yours, etc., 

I. J , Counsel for M, F and G. IT. 
[Ofllce address.'] 

To M. N., Plaintiff'' s Attorney. 



No. 203. 
Order Exonerating Bail, after Surrender of Defendant. 

(Code Civ. Pro., §592.) 

[Title of cause.] 

The certificate of M. N., sheriff of county, having 

been produced to me, acknowledging the surrender to him, 

on the ' day of , 18 — , of the defendant, 

0. D., in the above entitled action, by E. P. and G= H., his 
bail, in the undertaking given to procure the discharge of 
said defendant from arrest, and a copy of said undertaking 
having been also produced to me ; and it appearing that 
due notice of this application has been given to the plain- 
tiff' s attorney: 

Now, on application of I J., counsel for said bail, and 
after hearing T. R., of counsel for plaintiff, in opijosition 

• See. nctc 'i to lorm <(o 123 
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thereto [or no one appearing to oppose], I do hereby order 
and direct that the said bail be and they are hereby exon- 
erated. 

Dated at , on the day of , 18 — . 

A. M., Judge of Court. 



ISTo. 204. 

Requisition upon Sheriff, toy Bail of Defendant^ upon his 
Surrender by them. 

(Code Civ. Pro., § 592.) 

[Title of cause.] 

To the Sheriff of the County of : 

We, E. F. and G. H.. the bail named in the undertaking, 
given upon the arrest of the defendant, C. D., in the above 
entitled action, a certified copy of which is hereto annexed, 
do hereby produce and surrender to you the said defendant, 
and require you to take him into your custody. 

Dated , 18—. 

Yours, etc., 

E. F 
G. H. 



No. 205. 
Authority Given by Bail to Arrest Defendant. 

(Code Civ. Pro., §593.) 

[Title of cause.] 

We, E. F. and G. H., the \or I, G. H. one of the] bail men- 
tioned in the within undertaking, do hereby authorize and 

empower A. M , of ■ , to arrest the defendant, C. D., 

in the above entitled action, and to surrender the said 

C D , to the sheriff of county, hereby authorizing 

the said A M. to do all acts and things that we might law- 
fully do and perform in the premises. 

Dated , 18—. 

E. F. 
G.H. 
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No. 206. 

Requisition hj Defendant, upon his own Voluntary Sur- 
render. 

(Code Civ. Pro., § 594.) 

[Title of cause.] 
To the Sheriff of the County of : 

I, 0. D., defendant in the above entitled action, do hereby 
surrender myself to you, and require you to take me into 
your custody, in exoneration of B. F. and G. H., my bail, 
in the undertaking given to procure my discharge from 
arrest in said action.' 

Dated , 18—. 

CD. 

No. 207. 

Sheriff's Certificate of Voluntary Surrender of Prisoner, 
in Exoneration of Bail. 

(Code Civ. Pro., §594.) 

[Title of cause.] 

I, M. N., sherifiE of the county, of , do hereby 

certify and acknowledge that the defendant, C. D., in the 
above entitled action, has surrendered himself to me accord- 
ing to law, and that I have taken him into my custody, in 
exoneration of his bail, E. F. and Gr. H. , in the undertaking 
given to procure his discharge from arrest in said action. 

Dated , 18—. 

M. N., Sheriff of County. 



No. 208. 
Order Exonerating Bail in Case of Death of Defendant, etc. 

(Code Civ. Pro., § 601.) 

[Title of cause.] 

On reading and filing the aflldavit of A. B., showing the 
death of the defendant, C. D., heretofore, and on or about 
the day of , 18— [or that the defendant, 

' 'I'lie proceedings for exoneration of render by tlie bail. (See forms Nos. 
tht bail, art like those in case of a sur 202, 203. ) 
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C. D., has been legally discharged from the obligation to 
render himself amenable to the process (direction, or pro- 
ceeding), with respect to which the undertaking of his bail 
in the above entitled action was made, viz.. (stating par- 
ticulars of his discharge)],' and it appearing that due notice 
has been given of this motion to M. N., the plaintiff's at- 
torney in the above entitled action, on motion of I. J , of 
counsel for E. F. and Gr. H., his said bail, after hearing 
K. L., of counsel for the plaintiff in opposition thereto [or 
no one appearing to oppose]. 

It is hereby ordered, that said E. F. and G. H., be .and 
they are hereby exonerated as such bail [upon the condition 
that they pay the costs and expenses of the plaintiff above 
named in an action which it appears has been commenced 
by him against said E. F. and G. H. upon said undertaking, 
incurred by him after the return of the execution issued in 
the above entitled action against the person of the said de- 
fendant, C. D.].' 



TITLE II. 

forms relating to injunction. 

Article First. 

forms relating to granting and service of injunction 

ORDER. 

(Code Civ. Pro., Ch. 7, Tit. 2, Art. 1.) 

No. 209. Affidavit to procure injunction order, -where right thereto depends 
on nature of action. 

210. Affidavit to procure injunction, general form, where the right thereto 

depends on extrinsic facts. 

211. Injunction order to restrain State officer or State board from per- 

formance of duty imposed by statute, etc. 

212. Noticu of application for last above order. 

213. Notice of application generally, for injunction order, and order to 

show cause why Injunction should not be granted. 

214. Injunction order when the right thereto depends on nature of action. 

215. Same when right thereto depends on extrinsic facts. 

' For proceedings after surrender of exoneration is claimed occurs after the 

the defendant by the bail for their commencement of such suit and is in 

exoneration, see forms Nos. 202, 203. the discretion of :he court. (§ 601, 

' This clause, imposing condition, is Code Civ. Pro.) Sco, also, Walsh v. 

to be added in case the event for which ^<='^ "',==• |^„^^'- ^- -'•^5 '^^ ^■•' ^ Civ. 

Pro. li. 200. 
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No. 209. 

Affidavit to Procure Injunction Order, where Biglit thereto 
Depends on Nature of Action. 

(Code Civ. Pro., §603.) 

[Title of cause.] 

A. B , of , being duly sworn, says [that he is the 

plaintiff in the above entitled action], that this action has 
been [or is about to be] commenced for the relief demanded 
by the complaint therein, a copy of which is hereto annexed ; 
that [here state the facts necessary to show that plaintiff is 
entitled to a judgment against defendant, restraining the 
commission or continuance of an act, the commission or 
continuance of which, during the pendency of the action, 
would produce injury to the plaintiff].' 

[4] That no previous application has been made herein 
for an injunction order [or if made state to what court or 
judge, and what order or decision was made thereon, and 
what new facts, if any, are claimed to be shown].' 

A. B 

[Jurat as in form No. 46.] 



No. 210. 

Affidavit to Procure Injunction, (xeneral Form, where the 
Bight thereto Depends upon Extrinsic Facts. 

(Code Civ. Pro., §604.) 

[Title of cause.] 

A. B., of , being duly sworn, says [that he is the 

plaintiff in the above entitled action], that said action has 
been [or is about to be] commenced for the purpose of [state 
here nature of action], and that the relief claimed by the 
complaint therein is that [stating relief claimed] ; that the 

'It seems, that the application should he is entitled to final relief for which 

be made upon affidavit, as well as upon the action is brought. (Id.) 

the verified complaint. Section 603 of But, see, § 3343 Code Civ. Pro. 

the Code Civ. Pi-o., should be con- subd. 11. See, also, Cushing v. Rus- 

strued in conneclion with section 607 lander (49 Hun, 19.) 

id. (Chatterton v. Kreitler, 2 Abb. N. As to statements made under infor- 

C, 453.) If not, the ordinary affidavit mation and belief, see form No. 178, 

to the complaint is not sufficient under note 2, and see Met. Elevated R. R. 

this section. (Id.) On an application Co. v. Manhattan R. R. Co. (5 Month. 

for an injunction, facts as to which the L. Bui., 74 ; S, C, 65 How. Pr., 277.) 

complaint does not contain any allega- ' These statements are necessary on 

tion must not be alleged in the affidavits application for ex part& order. See 

as the affidavits arfe to be considered rule 25 of Gen. Rules of Pi'actice. 

only as evidence of the allegations Schacne v. Kayzer (66 How. Pr., 

made in the complaint. (Bagg v. 895) ; Ross v. Wigg (6 Civ. Pro. R., 

Robinson, 12 Misc.. 299.) The plaintiff 268 «., S. C, 34 Hun, 192.) 
must show also bv his rnmnlQin* 4V.o+ 
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defendant, C. D. [state here acts of defendant ; or what 
he is procuring or suffering to be done {or is threatening 
or about to do), in violation of the plaintiff's rights respect- 
ing the subject of the action ; or facts showing that the de- 
fendant threatens (or is about) to remove or to dispose of 
his property, with intent to defraud the plaintiff].' 

That, etc., as in form No. 209 from [f]. 

A. B. 

[Jurat as in form No. 46.] 



No. 211. 

Injunction to Restrain State Offleer or State Board or his 
or their Employees from Performance of Duty Imposed 
by Statute or to Prevent the Execution of Statute. 

(Code Civ. Pro. § 605.) 

At a Term of the Supreme Court, held in and for 

the Judicial Department, at the [court house] 

in the of , on the day of , 

18—. 
Present, Hon. , Presidmg Justice. 

u ^ \ Associate Justices. 

[Title of cause.] 

On reading and filing the pleadings and affidavit of A. B.. 

dated , 18 — , with due proof of service of a copy of 

said affidavit and notice of this motion on B. F. [M. N. and 
P. Q.J as [stating official title (or naming board)], and on 
reading and filing [name any opposing papers '], and after 
hearing I. J. for the plaintiff in support of this motion and 
K. L. for the said E. F. in opposition thereto [or no one ap- 
pearing to oppose], 

It is hereby ordered, that the said E. F. [M. N, and P. Q.], 
as said [stating official title (or naming board)], (and the de- 
fendants, G. H. and I. J.,) and all (other) persons employed 
by him [or them] as such [stating official title {or name of 
board)], be and they are hereby enjoined from [stating pro 
hibited acts]. 

' See note 3 to form No. 178, as to v. Manhattan R. R. Co. (5 Month. L. 
statements made upon information and Bui., 74; S C, 65 How. Pr., 277.) 
belief, and see JVlet. Elevated R. R. Co. * See note 4, page 136, to form No. 

183, as to specifying papers read. 
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No. 212. 

Notice of Application for Injunction to Restrain State Offi- 
cer or Board of State Officers and tlieir Employees from 
Performance of a Duty Imposed by Statute or to Pre- 
vent the Execution of a Statute. 

(Code Civ. Pro., §605.) 
[Title of cause.] 

Sir— Take notice, that an application will be made in the 
above entitled action upon [naming motion papers], at a 

Term of the Supreme Court, to be held in and for 

the department,' at — , on the day 

of , 18 — , at the opening of the court, or as soon as 

counsel can be heard, for an injunction restraining you as 
[naming official title or board] and your employees from 
[stating acts sought to be prohibited], and for such other 
and further relief as may be proper. 

Dated , 18—. 

I. J., Attorney for Plaintiff. 

[Office address.'] 
To E. P. [M. N. and P. Q.], 

[Official title or name of board]. • 



No. 213. 

Notice of Application for Injunction Order and Order to 

Show Cause. 

(Code Civ. Pro., § 609.) 

As in form No. 186 to [f], and from thence as follows :' 
For an injunction order restraining the defendant and his 
agents and servants, during the pendency of said action, 
from [stating acts sought to be enjoined], and for such other 
or further relief as may be proper. 

Dated , 18—. 

I. J., Attorney for Plaintiff. 
[Office address.'] 

To E. F., Defendant [or G. H., Defendant's Attorney, 
where one has appear ed\ 

' Tliis motion must be made in the Pro., § 605, amended by chap. 946 of 

department in which the officer or Laws of 180.5, taking effect .Tanuaiyl, 

board is located, or the duty is re- 1896, q. v ) 

quired to be performed. (Code Civ. " See note 2 to form No. 122. 
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Or, 

[At, etc., as in form No. 80 (where made by the court).] 

[Title of cause.] 

On motion of I. J., attorney for the plaintiff, it is hereby 
ordered, that the defendant, C. D., show cause, at 



\or before], etc. [naming term of court or other time and 
place of application, and to whom made],iupon the [plead- 
ings and proceedings in the above entitled action and upon 
the] affidavits and papers hereto annexed, why the said de- 
fendant and his agents and servants should not be enjoined, 
during the pendency of this action, from, [naming acts 
sought to be enjoined], with such other and further relief 
as may be proper. 

[And it is further ordered, that the said defendant, his 
agents and servants, be and they are enjoined, until the 
hearing and decision of said aj)plication, from (stating acts 
prohibited).'] 

And it is further ordered, that copies of this order and of 
said annexed affidavits and papers be served on the defend- 
ant and on his attorney [where one has appeared], on or 
before the day of , 18 — . 

Dated , 18 — [when made by judge]. 

A. O., Justice [or Judge] of Court 

[or T. J., County Judge] 

{where made by judge). 

* The order may, except where it is county judge is the mandate of the 

otherwise specially prescribed by law, court In which the action is pending, 

be granted by the court in which the (People ex rel. Negus v. Dwyer, 90 N. 

action is brought, or by a judge there- Y., 402, aff'g 27 Hun, 5i8). 

of, or by any county judge. (Code '' This clause is discretionary with 

Civ. Pro., §606.) Ai to powers of the court or judge. (Code. Civ. Pro., 

special county judge, see Babcock v. § 609.) 

Clark (23 Hun, 391). See, also, Ad- See, as to what constitutes violation 

linger v. Pugh (57 Hun, 181) ; Morris of an injunction. People ex rel. Gaynor 

V. Mayor of N. T. (7 N. Y. Supp., v. McKane (78 Hun, 154); People v. 

943; Proctor v. Soulier (82 Hun, 353). Bouchard (6 Misc., 459). 

An injunction order made by a 
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No. 214. 

Injunction Order when the Right thereto Depends upon 

the Nature of the Action. 

(Code Civ. Pro., §§ 603, 610.) 

[At, etc., as in form No. 80 (where order is made by the 
court).] 

[Title of cause.] 

It appearing from the complaint in this action, duly 
verified, and from the affidavits of C. D. and E. F., dated 

respectively , 18—, and , 18 — , that the 

plaintiff demands and is entitled to a judgment against the 
defendant, restraining the commission [or continuance] of an 
act, to wit : [here recite the act to be prohibited] and that the 
commission [or continuance] of such act, during the pendency 
of this action, would produce injury to the plaintiff, and 
the plaintiff having given the undertaking required by law ; 

It is hereby ordered [or I do hereby order], that the said 
defendant, E. L., and his agents, attornies, servants and all 
others acting in aid or assistance of him, and each and every 
of them, be and they are hereby restrained, prohibited and 
enjoined, under the penalties by law prescribed, from [here 
insert the acts prohibited], until this court shall have made 
further order hereupon. 

Dated , 18 [where made by judge].' 

A. M. Judge [or Justice] of ■ Court 

[or T. J., County Judge] 

{where made hy judge). 



No. 215. 

Injunction Order when the Right thereto Depends npon 
Extrinsic Facts. 

(Code Civ. Pro , §§ 604, 610.) 

[At, etc., as in form No. 80 (where order is made by the 
court).] 
[Title of cause.] 
It appearing from the affidavits of C. D. and E. F., dated 

» See Gardner v. Gardner (87 N. Y., cient to stay all proceedings pending 
14;rev'gS. C, 24 Hun, 627), that a the appeal. See also Jackson v. Bun- 
temporary injunction is dissolved by nell (113 N. Y. 216); Reynolds v. 
the entry offinal judgment in the action Everett (67 Hun, 294; aff'd S. C, 144 
although the defendant has appealed, N. Y., 189.) 
and has given an undertaking suffi- 
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respectively , that the defendant is [reciting the 

facts, bringing the case under subd. 1 or subd. 2 of § 604], and 
the plaintiff having given the undertaking required by law ; 

It is hereby ordered [or I do hereby order], on motion of 
I. J., plaintiff's attorney [after hearing K. L.. counsel for 
defendant], that the said defendant, E. F., and his agents 
and servants, and all others acting in aid or ^.ssistance of 
him, and each and every of them, be and they are hereby 
restrained, prohibited and enjoined, under the penalties by 
lavir prescribed, from [here state the acts prohibited], until 
this court shall have made further order hereupon.' 

[Date, when made by judge.] 

A. M., Judge [or Justice] of Court 

[or I. J., County Judge] 

{where made bp Judge). 



Article Second, 
forms relating to security on injunction. 

(Code Civ. Pro., Ch. 7, Tit. 2, Art. 2.) 

No. 21C. Undertaking on staying trial of an action by injunction order. 

217. Undertaking on staying proceedings in action, after verdict, etc., by 

injunction order. 

218. Order directing payment of money, on procuring injunction order 

staying proceedings in action after verdict, etc. 

219. Undertaking on procuring order to pay to party enjoined an amount 

deposited in com-t. 
320. Undertaking on staying proceedings by injunction order, after ver- 
dict in ejectment or dovf er. 

221. General form of undertaking on granting injunction order. 

222. Notice of motion for reference, etc., to ascertain damages on in- 

junction. 

223. Order of reference, etc., to ascertain damages on injunction. 

234. Writ of inquiry to asceitain damages, sustained by reason of in- 
junction. 

325. Notice to sureties of hearing before referee. 

336. Oath to jurors on writ of inquiry. 

337. Oath to witness on writ of inquiry. 
328. Inquisition pursuant to writ of inquiry. 
239. Sheriff's return to writ of inquiry. 

330. Complaint in suit on injunction undertaking. 

' See note 1 to last form, No 214. Nat'l Bank of Newburgh (18 Hun, 
As to cases in which this order will 371), Jerome Co. v. Loeb (59 How. 
be granted, see Mut. Life Ins. Co. v. Pr., 508). 
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No. 216. 

Undertaking on Staying Trial of an Action by Injunction 

Order. 

^CodeCiv. Pro., §C11.) 

[Title of cause.] 

Whereas, A. B., the plaintiff above named, has com- 
menced the above entitled action and has applied [or is 
about to apply] for an injunction order therein staying the 

trial of an action now pending in the court betvreen 

the defendant, C. D., above named as plaintiff, and said 
A. B. as defendant, the complaint in w^hich last mentioned 
action demands judgment for a sum of money only and in 
which said last mentioned action issue has been joined. 

Now, therefore, we, I. J. , residing in ■ , merchant, 

and K. L., residing in , banker, do hereby, jointly 

and severally, undertake, pursuant to statute, that the said 
A. B., plaintiff in the above entitled action, will pay to the 
said defendant, C. D., or his representative, all damages and 
costs, which may be recovered by said C. J), in the said 
action which is sought to be stayed by said injunction, not 

exceeding the sum of dollars, and also all damages 

and costs that may be awarded to said C. D. in the above 
entitled action. 

Dated , 18—. 

I. J. 
K.L. 

In presence of . 

[Acknowledgment and justification of sureties and ap- 
proval as in form No. 118.] 



No. 217. 

Undertaking on Staying Proceedings by Injunction Order 
in an Action after Terdict, Decision or Report, or after 
Entry of Judgment. 

(Code Civ. Pro., §§ 613, 613, subd. 1 and 2, 618.) 

[Title of cause.] 

Whereas, C. D., the plaintiff above named, has com- 
menced the above entitled action against the defendant, 
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A. B., and has applied [or is about to apply] for an injunc- 
tion order therein staying the proceedings in a certain other 
action, pending in the Court, in which said defend- 
ant, A. B., is plaintiff, and said plaintiff, C. D., is defendant, 
in which last mentioned action a verdict [or the decision of 

Hon. E. F., judge of the Court; or the report of 

G. H., sole referee therein ; or a judgment] [*] has been duly 

rendered [and filed] [f] for dollars in favor of said 

C. D. against said A. B. 

Now, therefore, we, I. J., residing in , banker, 

and K. L., residing in , merchant, do. hereby, 

jointly and severally, undertake, pursuant to statute, that 
the said CD. will pay to said A. B., or his representative, 
the said sum awarded by said verdict [or report, or decision, 
or judgment], with interest thereupon and the costs of the 
last mentioned action [and that the said C. D. will pay 
also to the said A. B. all damages and costs which may be 
awarded to him by the court in the above entitled action, 
not exceeding the sum of dollars.]' 

Dated , 18—. 

I. J. 

K.L. 

In presence of . 

[Acknowledgment and justification of sureties and ap- 
proval as in form No. 118.] 



Ko. 218. 

Order Directing Payment of Money, on Procuring Iigunc- 
tion Order Staying Proceedings in Action after Ver- 
dict, etc. 

(Code Civ. Pro., §614.) 

As in form No. 174 to [*] and from thence as follows : 

It is hereby ordered, that the amount of dollars, 

heretofore paid into court in the above entitled action, and 

' This clause in brackets must be zilian Bank v. Walker (74 Hun, 395); 

added only in the case of staying- pro- O'Connor v. N. Y. and Yonkers Land 

ceedings by injunction order after Imp. Co. (8 Misc. 243); Harrison v. 

judgment. Harrison (75 Hun, 191); Sweetser v. 

See, also. Packer v. Nevin (67 N. Y. Smith (5 N. Y. Supp. 378); Jacquelin 

550); Eastman v. Starr (2 J iiuu, 465); v. Manhattan R. Co. (9 Misc., 330), 

Richards v. Goldberg (7 Misc. 388); and see note 2 to form No. 223. 

Manning- v. Bissell (78 Hun. 176); Ten For general provisions relating to 

Eyck V. Saver (76 id. 37); Manning v. bonds and undertakings, see sections 

Cassidy (SO id. 127); London & Bra- 810-816 of Code Civil Procedure. 
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to the county treasurer of county, be paid by said 

treasurer to the defendant, A. B., in the above entitled ac- 
tion, upon his giving an undertal<:ing, as required by law, 
to the people of the State, vi^ith sufficient sureties, in the 

sum of dollars, to pay the said money and interest, 

or any part thereof, as directed in the order or judgment of 
the court. 



No. 219. 

Undertaking on Procuring Order to pay to the Party En- 
joined an Amount Deposited in Court. 

(Code Civ. Pro., §614.) 

[Title of cause.] 

Whereas, A. B., the defendant in the above entitled ac- 
tion, has applied [or is about to apply] to the court, for an 
order directing the payment to him of the amount paid into 
court in the above entitled action by the above named plain- 
tiff, C. D., on his procuring an injunction order staying the 
proceedings in a certain other action pending between said 
A. B., as plaintiff, and said C. D., as defendant, in which last- 
mentioned action a verdict [or the decision of the Hon. E. P., 

a judge of the court ; or the ^-eport of N. H., sole 

referee therein, or a judgment], has been rendered for 

dollars damages and costs, in favor of said A. B., and against 
said C. D. 

Now, therefore, we, I. J., residing in , banker, 

and K. L., residing in — = , merchant, do hereby, jointly 

and severally, undertake, pursuant to statute, to and with 

the people of the State of New York, in the sum of 

dollars, that the said A. B., will pay the above mentioned 
amount of money, with interest thereupon, or any part 
thereof, as may be directed in the order or judgment of the 
court. 

Dated , 18—. 

I. J. 
K. L. 

In presence of . 

[Acknowledgment and justification of sureties, and ap- 
proval as in form No. 118 J 
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No. 220. 

Undertaking on Staying Proceedings by Injunction Order 
after Verdict in action of Eject nient or for Dower. 

(Code Civ. Pro., §616.) 

("Title of cause.] 

As in form No. 217 to [f], and from thence as follows : 
For the recovery by the said A. B., as plaintiff, against said 
C. D., as defendant, of the possession of certain premises 
therein described, and for otlier relief as therein mentioned 
[or for the admeasurement of the dower of said A. B., as the 
vvidow of C. B., deceased, in the lands of the said C. B., and 
for other relief as therein mentioned], has been duly ren- 
dered and filed. 

Now, therefore, we, I. J., residing in , banker, 

and K. L , residing in , merchant, do hereby, jointly 

and severally, undertake, pursuant to statute, that the said 
C. D. will pay to the said A. B., or his reiDresentatives, all 
damages and costs, not exceeding the sum of dol- 
lars, which may be awarded to him in the above entitled 
action. 

Dated , 18—. 

I. J. 
K.L. 

In presence of ■' . 

[Acknowledgment and justification of sureties and ap- 
proval as in form No. 118.] 



No. 221. 

General Form of Undertaking on Granting an Injunction 

Order. 

(Code Civ. Pro., §620.) 
[Title of cause.] 

Whereas, the above named plaintiff has applied [or is 
about to apply] for an injunction restraining the defendant 
from [state acts prohibited]. 

Now, therefore [*], we, I. J., residing in , banker, 

and K. L., residing in , merchant, do hereby, jointly 

and severally, undertake, pursuant to the statute, that the 
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said plaintiff will pay to the defendant, C. D., sach dam- 
ages, not exceeding the sum of dollars, as he may 

sustain by reason of the said injunction, if the court Anally 
decides that the plaintiff was not entitled thereto [such 
damages may be ascertained and determined by the court, 
or by a referee appointed by the court, or by a writ of in- 
quiry or otherwise, as the court may direct].' 

Dated , 18—. 

I. J. 

K.L. 
In presence of . 

[Acknowledgment and justification and approval as in 
form No. 118.] 



No. 222. 

Notice of Motion for Reference, etc., to Ascertain Damages 

on Injunction. 

(Code Civ. Pro., § 623.) 

As in form No. 168 to [*], and from thence as follows : 
That the damages sustained by the defendant, by reason of 
the injunction issued in the above entitled action, on the 
day of , 18 — , may be ascertained and de- 
termined by the court, or by a referee to be appointed 
by the court, or by a writ of inquiry, or otherwise, as the 
court may direct, and for such other or further order as 
may be proper [and for costs of this motion]. 

Dated , 18—. 

Yours, etc., 

E. F., Attorney for Defendant. 
[OflBce address."] 
To P. Q., Plaintiff'' s Attorney. 

' It is not necessary, it seems, under proper to be inserted, and if inserted 

tiie provisions of the Code Civ. Pro., should be in the form as given. See 

to insert in the undertaking a clause Deyo v. Moras (14 N. Y. Supp., 841), 

providing for a reference, etc. Such a as to necessity of undertaking, and see 

reference being provided for by section Scherer v. Hopkins (16 id., 863), that 

623, there is jurisdiction in the court the penalty need not be fixed before 

to direct a reference, though there be the execution of the undertaking by 

no such consent in the undertaking, thf* sureties. 

(Higgins v. Alien, 6 How., 30; see, also, ' See note 2 to form No. 122. 

Episcopal Church of St. Peter v. Va- See, also, note 2 to next form. No. 

rian, 28 Barb., 644.) It is, however, 223, as to order of reference. 
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No. 223. 

Order of Reference, etc., to Ascertain Damages ou Im- 

junction. 

(Code Civ. Pro., § 633.) 

As in form No. 174 to [*], and from thence as follows : It is 

hereby ordered, that it be referred to M. N. , of [or that 

a writ of inquiry issue out of this court, to be directed and 
delivered to O. P. , sheriif of county, and returna- 
ble ' on or before , 1 8 — , by which he shall be re- 
quired to sumuioii a jury], to ascertain and determine the 
damages sustained by the defendant by reason of the in- 
junction issued in the above entitled action on the 

day of — , 18 — , and that said damages be ascertained 

and determined by said referee [ or by said j uryj [and that 
the sureties, I. J. and K. L., in the undertaking given upon 
procuring said injunction have notice of the hearing, and 
of any appeal from the decision of said referee, and that 
said notice may be given to said sureties personally {or by 

leaving at their respective dwellings), at least days 

before any such hearing shall take place.]" 



'See section 23, Code Civ. Pro. , as 
to when returnable. 

" This clause in brackets is in the 
discretion of the court. (Code. Civ. 
Pro., § 623.) 

The order of reference cannot be 
regularly made until final judgment 
has been entered ; but if the order is 
made with the consent of the plaintiff, 
the objection is obviated. The sum 
named in the undertaking- is the limit 
of liability thereupon, and the court 
has no power to award any greater 
sum, even for disbursements. Ref- 
feree's fees upon the reference are part 
of the damages, and are recoverable 
as such. Lawton v. Green (infra). 

Such a proceeding is not a proceed- 
ing in the action. It is a proceeding 
after judgment, constituting no part 
of the action, and the court has no 
power to allow costs therein. (Id.) but 
see O'Connor V. Land Imp. Co. {infra.) 

The order in such proceeding should 
be limited to fixing the amount of dam- 
ages, and a provision therein requiring 
the plaintiff to pay the same is im- 
proper. The amount of damages so 
ascertained is conclusive upon the par- 
ties and the sureties, but payment can 
only be enforced by action upon the 
undertaking. (Lawton v. Green, 64 
N. Y., 326.) 

See, also, Benedict v. Benedict (76 
N. Y., 600); Pacific M. S. Co. v. '" ' 



(85 N. Y., 646); Cassell v. Fisk (16 
Week. Dig., 112); Musgrave v. Sher- 
wood (76 N. Y., 1!)4); Johnson v. El- 
wood (82 N. Y., 362). Vanderbilt v. 
Schrever (28 Hun, 61); Fourth Nat. 
B'k. of N. Y. V. Scott (18 Week. Dig., 
412, S. C. 31 Hun, 301); Kelly v. Mc- 
Mahon (19 W. D., 223); Matthews v. 
Murcheson (14 Abb. N. C, 512); People 
V. Remington (45 Hun, 347; Preuschl 
V. Wendt (26 Week. Dig., 196; 5 N. Y. 
State Rep., 430); Mark v. Hyatt (135 
N. Y., 306, 311); Hyatt v. Ingalls (124 
id., 93); Appollinaris Co. v. Venable 
(136 id. 46); Manufacturers & Traders' 
Bank v. C. W. F. Dare Co. (67 Hun, 
44 aff'd without op. 138 N. Y., 635); 
Granger v. Smyth (70 Hun, 9); Smyth 
v. Mowry (71 Hun, 381); Holcomb v. 
Rice (119 N.Y., 598); Harrison v. Har- 
rison (75 Hun, 191); O'Connor v. N. Y. 
and Yonkers Land Imp. Co. (8 Misc., 
243); N.Y. Suburban Water Co. v. Bis- 
sell (78 Hun, 176); Strong v. De Forest 
(15 Abb. 427); Willett v. Scovil (4 id., 
405); Hovey v. Rubber Tip Pencil Co. 
(50 N. Y., 335); Randall v. Carpenter 
(88 N. Y., 293); Whiteside v. Noyao 
Cottage Association (84 Hun, 555.) 

A defendant enjoined, and who suc- 
ceeds in the action, has, it seems, or- 
dinarily no remedy, except under the 
undertaking given by the plaintiff for 
the damages suffered by him. (Pal- 

TT^-i — n-i K! -v infi ^ 
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No. 224. 

Writ of Inquiry to Ascertain Damages Sustained l)y 
Reason of an Injunction, 

(Code Civ. Pro., §633) 

TTie People of the State of New TorTc, to the Sheriff of the 
County of , greeting : 

Whereas, in an action brought by A. B. against C. D. in 

our Court, such proceedings were had upon the 

personal service of the summons therein upon the said C. 
D., that the said C. D. obtained an order of the said court, 

dated , 18—, directing that the damages sustained 

by the said C. D., by reason of the injunction issued in said 

action, on the day of , 18—, be assessed 

by a jury, a copy of the complaint in said action being 
hereunto annexed ; therefore, we command you that by 
the oath of twelve good and lawful men of your county you 
diligently inquire and ascertain what damages the said C. 
D. has sustained by reason of the said injunction, and that 
you return your inquisition hereupon, under your seal and 
the seals of those by whose oath you take such inquisition, 

together with this writ, to the clerk of the county of , 

on or before the day of , 18 — . 

Witness, Hon. A. M., justice, at the court house, in the 

city of , in the county of , this • 

day of , 18—.' 

[l. S.J I, J., Plaintiff'' s Attorney. 

[Office address.'] 
J. L., GlerJc. 



No. 225. 
Notice to Sureties of Hearing before Referee, etc. 

(Code Civ. Pre, § 623.) 

[Title of caflse.] 

Sirs — You are hereby notified that a hearing vdll be had 
before M. N., referee duly appointed [or before a jury sum- 

' The writ may be executed by the Johns., 63; see, also, Butler v. Kelsey, 

under-sheriff or a deputy as well as by 15 id., 177. 

the sheriff himself to whom it is di- ^ See note 2 to form No. 122. 
rected. (Tillotson v. Cheetham, 2 



156 FoEMS Relating to 

moned by O. P., sheriff of county, under a writ of 

inquiry issued, directed and delivered to him] in the above 
entitled action, to ascertain and determine the damages 
sustained by the defendant by reason of the injunction 

issued in said action, on the day of , 18 , 

at o'clock — M., at the office of said referee, in 

the city of — — \or other place]. 

Yours, etc., 

E. F., Attorney for . 

[Office address.'] 
To I. J. and K. L., Sureties for A. B., Plaintiff. 



No. 226. 
Oath of Jurors on Writ of Inquiry. 

(Code Civ. Pro., § 623.) 

You and each of you do svrear that you will well and 
truly hear and determine the matter in difference between 
A. B., plaintiff, and C. D., defendant, and true inquisition 
make, according to the evidence, so help you God. 



No. 227. 
Oath to Witness on Writ of Inquiry. 

(Code Civ. Pro., §633.) 

You do swear that the evidence you shall give in the 
matter in difference between A. B., plaintiff, and C. D., de- 
fendant, shall be the truth, the whole truth and nothing 
but the truth, so help you Grod. 



No 248. 
Inquisition Pursuant to Writ of Inquiry. 

(Code Civ. Pro., §628.) 

County of , ss.: 

Inquisition taken this day of , 18—, 

before me, M. N., sheriff of county, by virtue of a 

' See note 3 to form No. 122. 
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writ of inquiry to me directed and to this inquisition an- 
nexed, to inquire ol and concerning certain matters in said 
writ contained and specified, by the oaths of [naming jurors] 
twelve good and lawful men of said county, who, being sum- 
moned and sworn, say, upon their oaths, that the defendant 
in the said writ named hath sustained damages by reason of 
the premises in the writ mentioned to dollars. 

In witness whereof, we, as well the said sheriff as the said 
jurors, have set our hands and seals to this inquisition, the 
day and year above written. 

M. N., Sheriff . [l. s.] 

Jurors: . [L. s.J Jurors: . [l. s.] 

, [l. s.] . [L. s.] 



No. 229. 
Sheriff's Return to Writ of Inquiry. 

(Code Oiv. Pro., §623.) 

The execution of the within writ of inquiry appears by 
the inquisition annexed hereto. 

Dated , 18—. 

O. P., Sheriff of County. 



No. 230. 
Complaint in Suit on Injunction Undertaking. 

(Code Civ. Pro., § 625.) 
[Title of cause.] 

The complaint of the above named plaintiff • respectfully 
shows, that on the • day of , 18 — , an in- 
junction order was made and issued out of the 

Court, and duly served upon this plaintiff," in an action 
brought by A. B., against this plaintiff, by which this plain- 
tiff was restrained and enjoined from [stating the matters 
jirohibited]. 

That upon the issuing of the said inj'jnction in said ac- 
tion, an undertaking was given by the said A. B., in which 
the defendants, E. F. and Gr. H., jointly and severally under- 
took and agreed, as by the said undertaking, a copy of 
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which is hereto annexed [marked Aj, will more fully 
appear. 

And this plaintiff further shows, that the said action so 
commenced against this plaintiff was prosecuted and carried 
on ; and it was finally decided by the said court therein, 
that the said A. B. was not entitled to the said injunction, 
and it was ascertained and determined by said court by its 
said decision [or by the report of a referee to whom it was 
referred to take proof of the damages sustained by the plain- 
tiff by reason of said injunction, which report was duly con- 
firmed by said court by its order, duly entered [or state 
other method by which it was determined] ; that the dam- 
ages to which the plaintiff was entitled, by reason of said 

injunction, amounted to the sum of dollars, with 

interest thereon from the day of , 18 — , 

which the court thereupon awarded to this plaintiff, and 
that no part of said sum has been paid. 

Wherefore the plaintiff demands judgment for the said 

sum of dollars, with interest thereupon from the 

day of , 18 — , and for costs of this action. 

I. J., Flaintiff's Attorney. 
[Office address."] 

[Verification, when verified, as in forms Nos. 151, etc.] 



Article Third. 

FORMS RELATING TO VACATING OR MODIFYING INJUNCTION 

ORDER. 

(Code Civ. Pro., Ch. 7, Tit. 2, Art. 3.) 

No. 331. Affidavit on application witliout notice, to vacate or modify injunc- 
tion order to other court or judge than the one granting it. 
233. Order vacating or modifying injunction order by judge granting 

same. 
233. Order vacating or modifying injunction order, without notice, by 

judge, other than the one making it. 
384. Notice of motion to vacate or modify injunction order. 
235. Undertaking by plaintiff on vacating or modifying injunction order. 

' If the plaintiff has obeyed the in- tain an action of trespass to recover 

junction, having knowledge of it, al- his damages. (Mark v Hyatt, 135 N. 

though not served with process in the Y., 306.) See, also, Hovey v. Rubber 

injunction action, he would be entitled Tip Pencil Co. (47 How. Pr., 289); 

to recover. (Cumberland Coal and Lawton v. Green (64 N. Y., 336), as to 

Iron Co. v. Hoffman Steam Coal Co., necessity of action. As to action by 

39 Barb., 16.) if seems, where a void one defendant upon an undertaking 

injunction order is granted, the mere given to procure an injunction against 

service thereof is not a trespass, and himself and others, see Fourth Nat. 

if the party sought to be restrained Bink v. Scott (31 Hun,^301). 

voluntarily obeys it, he cannot m — ~-^ _ 
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No. 231. 

Affldayit on Application without Notice to Yacate or 
Modify Injunction Order to other Court or Judge than 
the one Granting it. 

(Code Civ. Pro., §626.) 

[Title of cause.] 

County of , ss.: 

A. B., of , being duly sworn, says, that he is the 

defendant in the above action [or other description of affi- 
ant] ; that an injunction order, a copy of which is hereto 

annexed, was granted in said action, on the — — 

day of , 18 , by [describing court or 

judge] ; that the Hon. A. O., by whom the said order was 
granted [or who presided at the said term at which said 

order was granted], is absent from the county of , 

and is, as this deponent is informed and believes from in- 
quiries made at his chambers and residence [or otherwise, 

as the case may be], at , and expects to be so absent 

and at the last mentioned place for [state time of 

absence] [or is disabled by reason of sickness {or other disa- ' 
bility, stating it) from hearing an application to vacate or 
modify such injunction order] ; that by reason of such 
absence [or disability] such application cannot be made to 
said judge, and that the defendant who desires to make 
such application will be exposed to great injury by the 
delay required for such an application upon notice * [state 
reasons why] ; that, etc. [as in form No. 209 from (f)]. 

A. B. 
[Jurat as in form No. 46.] 



No. 232. 

Order Vacating or Modifying Injunction Order, without 
Notice by Judge Granting Same. 

(Code Civ. Pic, §626.) 

[Title of cause.] 

On reading and filing the [naming papers on which the in- 
junction order was granted-"] [*], and on motion of T. R., 

' As to proceedings upon this appli- Canal Co. (8 How. Pr., 440); Koehler 

cation, see Coffin v. Pi-ospect Parle, v. Farmers and Drovers' Nat. Bank 

etc., R. R. Co. (61 How. Pr., 105). (17 Civ. Pro. R., 307); Gere v. N. Y. C. 

See, also, Dadii-ian v. Theodjrian (04 & H. R. R. Co. (88 Hun, 231). See, 

Hun, 296); Alding-er v. Pugh (57 id., also, amendment to § 626, Code Civ. 

181), as lo appeal from order; and see Pro., by eh. 946 of Laws of 1895, tak- 

Nat. Gaa Light Co. v. O'Brien (38 ing effect Jan. 1, 1896. 

How. Pr.. 271) ; Peck v. Yorks ^41 ° See note 4, page 126, to form No. 



160 Forms Eblating to 

of counsel for defendant, I do hereby order th9,t the injunc- 
tion order granted in the above entitled action on the ■ 



day of , 18 — , by me [or at a Special Term held by 

me], be and the same is hereby vacated [or modified, stating 

respects in which it is modified], with dollars, costs 

to abide the event of the action." 

Dated — , 18—, 

[Judge's signature.] 



No. 233. 

Order Tacatiiig or Modifying Injunction Order, without 
Notice, by Judge, other than the one Making it. 

(Code Civ. Pro., § 626.) 

[Title of cause.] 

As in form No. 232 to [*], and from thence as follows : 

And it appearing by the affidavit of A, B., dated , 

18 — , that this application cannot be made to Hon. A. O., 
who granted the injunction order hereinafter mentioned 

[or who held the term of the Court at 

which the injunction order hereinafter mentioned was 
granted], by reason of the absence [or other disability, 
naming it] of said judge. 

Now, on motion of T. R., of counsel for defendant, I do 
hereby order that the injunction order granted in the above 

entitled action by said judge [or at said Term held 

by said judge], be and the same is hereby vacated [or modi- 
fied, stating respects in which it is modified], with 

dollars, costs to abide the event of this action. 

Dated — , 18—. 

[Judge's signature.] 



No. 234. 
Notice of Motion to Tacate or Modify Injunction Order. 

(Code Civ. Pro., § 627.) 

[Title of cause.] 
Sib — Take notice, that upon the papers upon which the 

'' See note 1 to form No. 231. 
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injunction order hereinafter mentioned was granted [and 
upon tlie affidavits and papers which are hereto annexed], 

a motion will be made at a Term of the 

Court, to be held at , on the day of . 

18^, at the opening of the court, or as soon as counsel can 

be heard [or to Hon. A. O., judge of the Court, at 

, on the day of , 18 — , at 

o' clock in the ■ noon] for an order vacating the in- 
junction order granted in this action, on the • day 

of , 18 — , with costs of this motion, and for such 

other or further relief as may be proper. 

Dated , 18—. 

C. D., Atlorney for Defendant. 
[Office address.'] 

To H. R., Attorney for Plaintiff. 



No. 235. 

Undertaking Iby Plaintiff, and Same by Defendant, on 
Yacating or Modifying Injunction Order. 

(Code Civ. Pro., §629.) 

[Title of cause.] 

Whereas, an application has been made at, etc. \or be- 
fore, etc.], to vacate or modify the injunction order, granted 

herein on the ~^ — day of , 18 — , and the said 

court \or judge], upon such application, has required a new 
\or an] undertaking to be executed herein, pursuant to 
statute : 

Now, therefore [conclude as in form No. 221 from (*)].' 

\0r when given by defendant, conclude as follows : Now, 
therefore, we, etc., do hereby, jointly and severally, under- 
take to indemnify the plaintiff against any loss sustained 
by reason of vacating such injunction order, not exceeding 
the sum of dollars.'] 

' See note 2 to form No. 123. (See Randall v. Carpenter, 22 Hun, 

» That upon one of the sureties in 571.) 

the plaintiff's undertaking becoming The injunction will be dissolved in 

insolvent, the defendant cannot have such case, unless a new and sufficient 

the plaintiff's proceedings stayed, but surety is supplied. (Id.) 

must move to dissolve the injunction. ' See Chamberlain v. Buffalo, N. Y. 
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and P. R. R. Co. (31 Hun, 339). 
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TITLE III. 

forms relating to attachment of property. 

Article First. 

FORMS RELATING TO CASES "WHERE A WARRANT OF ATTACH- 
MENT MAY BE GRANTED AND PROCEEDINGS FOR GRANT- 
ING THE SAME. 

(Code Civ. Pro., Ch. 7, Tit. 3, Art. 1.) 

No. 236. Affidavit for attachment against property of non-resident defendant 
in action for breach of contract. 

237. Same, in action other than for breach of contract. 

238. Affidavit for attachment against property of a foreign corporation. 
339. Affidavit for attachment against property of absconding, etc., de- 
fendant. 

240. Affidavit for attachment in action against public officer, etc., for 

peculation. 

241. Undertaking on granting warrant of attachment. 

242. Warrant of attachment. 



No. 236. 

Affidavit for Attachment against a Non-resident Defendant, 
in Action for Breacli of Contract. 

(Code Civ. Pro., g C36.) 

[Title of cause.] 
County of , ss. • 

A. B., of , being duly sworn, sayp, that he is the 

plaintiff [orplaintiff's attorney] in the above entitled action 
[or other descrii^tion of affiant may be given].' 

That a summons has been issued in said action [or that 
said action has been commenced by the service of the sum- 
mons therein upon the defendant, C. D. (f)]." 

'The affidavit may be made by any son v. Delaney (14 id., 100); Adams v. 

person having knowledge of the facts Hilliard (Id., 120) ; Manufacturers' 

therein stated. But see Can- v. Van Nat. Bank v. Hall (60 Hun, 466). 
Hoesen (cited infra, in note 3), as to ' It was held to be sufficient, under 

affidavit by attorney. See, also. Ma- section 227 of the Code of Procedure, 

Hne Nat. Bank of N. Y. v. Ward (35 to state that an action had been com- 

Hun, 395); Am. Ex. Nat. _ Bank v. menced, and that it was not necessary 

Voisin (44 id., 85); Appletou v. Speer to state, specifically, that a summons 

(6 N. Y. Supp., 511); Lee v. Co-oper- has been issued or served. (Wallace 

ative Life, etc.. Association of U. S. (2 v. Castle, 68 N. Y., 870.) 
td., 864); Pride v. Indianapolis D. & It has been held, under present Code 

W. R. Co. (4 id., 15); First Nat. Bank Civ. Pro., not to be necessary to sta,te 

of Marietta v. Bushwick Chemical in the affidavits on which the applica- 

Works (5 id., 824; 6 id., 318, afiTd tion is founded that an action has been 

without op., 119 N. Y., 645); McCulloh commenced or a summons has been 

V. Aeby (9 id., 361); JafFrey v. Nast issued, provided an action has actually 

(10 id., 280); Hill v, Knickerbocker been commenced or the' summons in 

Electi-ic Light, etc., Co. (14 id.. 517); fact has liepn issued. (Stevens v. Mid- 

Dolbur v. Stout (17 id., 134); Pnlti^r- .ilaf.nn. 14W.^( .l!:, nitr.. 12(i fftHn , Term. 
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That said action is brought to recover a sum of money 

only, to wit : the sum of dollars, and tliat tlie 

plaintiff claims and is entitled to recover therein from the 
defendant, C. D., the said sum as damages for breach of 
contract, over and above all counterclaims known to him,' 
upon a cause of action existing in his favor against the said 
defendant, arising out of the following facts: [here state 
facts constituting the cause of action, and where any of the 
material facts are stated upon information and belief add 
affidavit of informant or account for its absence]. [*] 

That the said defendant, C. D., is not a resident of the 
State of New York, but that he resides in the of 



1st Dept.]; S. C, 26 Hun, 470; Pick- 
hardt v. Antony, 27 id., 269). It may 
be deemed, however, to be the safer 
practice to insert one or the other of 
the foregoing clauses. 

"An affidavit which fails to state 
that a certain sum is due the plaintiff 
"over and above all counterclaims 
known to him " is fatally defective, 
and an attachment granted thereon 
will be set aside. (Lyon v. Blakesly, 
19 Hun, 299j Taylor v. Reed, 54 How. 
Pr., 27; Trow Printing, etc., Co. v. 
Hart, 9 Daly, 413; affd S. C, 85 N. 
Y., 500.) 

That such omission renders the at- 
tachment void ab initio, see Donnell v. 
WiUiams (21 Hun, 216; 59 How. Pr., 
68); but it was held in Carr v. Van 
Hoesen (26 Hun, 316), in which latter 
case the defect was that the affidavit 
was made by the plaintiff's attorney 
and stated that the amount claimed 
was due " over and above all counter- 
claims known to the deponent," and 
jurisdiction had been acquired by per- 
sonal service of summons on defendant 
that the defect does not render the at- 
tachment void, but that it remains in 
full force and effect unless set aside by 
the court upon motion. See, also. 
Brown v. Guthrie (39 Hun, 29); Mc- 
Blanc V. Speelman (6 Civ. Pro. R., 
,401); BueU v.VanCamp (119 N.Y. 160). 

It seems that where the affidavit is 
made by any other person than the 
plaintiff it would be proper to omit 
the words " known to him " from the 
statement. (Lamkin v. Douglass, 27 
Hun, 517.) See, also, Washburn v. 



Carthage Nat. Bank (86 Hun, 396). 

The affidavit may be made by one 
of several plaintiffs, stating that the 
sum mentioned is due, over and above 
all counterclaims, known to him, 
(Stevens v. Middleton, supra.) Doctor 
V. Schnapp (7 Civ. Pro., 144). 

The clause need, however, only be 
insei'ted in an action for breach of con- 
tract. (Code Civ. Pro., § 636, subd. 1.) 

It was held in Lamkin v. Douglass 
(supra), that a statement that plaintiff 
was entitled to recover from defendant 
a certain sum " over and above all dis- 
counts and set-offs " was sufficient. 
See, also, Ruppert v. Haug (87 N. Y., 
141); E. W. Bliss Co. V. Opera Glass 
Supply Co. (60 Hun, 438); Smith v. 
Arnold (33 Hun, 484); Frankel v. Hays 
(20 Week. Dig., 417); Bush v. Robbins 
(23 id., 405); Billwiller v. Marks (16 
N. Y. Supp., 541). 

The affidavit must state the exist- 
ence of the facts out of which the 
cause of action arose. A mere recital 
of them would be insufficient. (Man- 
ton V. Poole, 4 Hun, 638; 8. C, 67 
Barb., 330; aff'd, see 5 Hub, VI.) 

A verified complaint, or copy there- 
of, may be annexed to the affidavit 
and referred to as stating facts consti- 
tuting cause of action. In that case 
the same rule must be followed in re- 
gard to allegations made therein on 
information and belief as is above 
stated. See, also, as to statements on 
information and belief, note 2 (p. 123) 
to form No. 178, and Bennett v. Ed- 
wards (27 Hun. 352); Steuben Co. Bank 
V. Alberger (78 N. Y., 252). See fur- 
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ther as to suflSciency of the affidavit, 
Clafliu V. Baere (57 How. Pr., 78); 
White V. Reichert (14 Week. Dig., 
285); Pomeroy v. Ricketts (27 Hun, 
242); Watts v. Nichols (19 W. D., 165); 
and note 1 to form No. 239. Ricetti 
V. Mapleson (22 Week. Dig., 215); Von 
Hoppes V. Leimbach (id., 337); Thor- 
ington V. MeiTick (101 N. Y., 5); Na- 
tional Park Bank of N. Y. v. Whit- 
more (104 N. T., 297); Ladew v. Hud- 
son River Boot & Shoe M'f'g Co. (61 
Hun, 333); Haebler v. Bernharth (115 
N. Y., 459); Head v. Wallner (53 Hun, 
615); Mann v. Carter (71 Hun, 72); 
Johnson v. Buckel (65 id., 601); Hale 
V. Prote (75 id., 13); Garson v. Bram- 
berg (id., 336); Sawyer Lumber Co. v. 
Bussell (84 Hun, 114); Leiser v. Ros- 
man (32 St. Rep. 739); Stoiber v. 
Thndium (44 id., 70); Williams v. 
Freeman (26 Week. Dig., 493); Doug- 
lass V. Phoenix Ins. Co. (138 N. Y., 
209); Central Nat. Bank of Troy v. Ft. 
Ann Woolen Mills (24 N. Y. Supp., 
640); Condouris v. Imperial Turkish, 
etc., Co.(3 Misc. 66); Hitner v. Bouti- 
lier (67 Hun, 203); West Side Bank v. 
Meehan (24 N. Y. Supp., 766); Globe 
Yarn Mills v. Bilbrough (2 Misc., 100); 
Thames & Mersey Marine Ins. Co. v. 
Dimmick (22 N. Y. Supp., 1096); Hart 
V. Bernau (22 N. Y. Supp., 296); 'At- 
las Furniture Co. v. Freeman (70 Hun, 
13); Wessels v. Bottcher (69 Hun, 306); 
Butterworth v. Boutilier (22 N. Y. 
Supp., 872); Waterbury V. Waterbury 
(76 Hun, 51); American Horse Ex. v. 
Strauss (75 Hun, 192); Carrier v. 



United Paper Co. (73 id., 287); Edson 
Brass Co. v. Potter Produce Co. (77 
id., 313); Murphy v. Jack (142 N. Y., 
215); Talcott v. Am. Credit Indemnity 
Co. (81 Hun, 577); Selser Bros, Co. v. 
Potter Produce Co. (80 id., 554); Na- 
son Mfg Co. V. Craft Refrigerator, 
etc., Co. (81 Hun, 678); Central Nat. 
Bank v. Fort Ann Woolen Co. (57 
State Rep., 316); Barstow Stove Co. v. 
Darling (81 Hun, 564); Farrington v. 
Root (10 Misc., 347); Blum v. Jung 
(82 Hun, 611); Walts v. Nichols (32 
Hun, 165); Goldschmidt v. Hirsch- 
horn (28 W. D., 160); Mechanics & 
Traders' Bank v. Loucheim (55 Hun, 
396); Buell v. Van Camp (119 N. Y., 
160); Hallock v. Van Camp (55 Hun, 
1); Thompson v. Dater (57 id., 316); 
Kohle V. Muller (id., 144); Buell v. 
Van 'Camp (8 N. Y. Supp., 207); 
Brewster v. Van Camp (id. 588); Claf- 
lin v. Silberg (Id., 557); Hamilton v. 
Steck (10 id., 177); Cattaraugus Cut- 
lery Co. V. Case (9 id., 862); Cunning- 
ham V. Van Pustan (id., 255); New- 
witter V. Mansell (14 id., 506) Thomas 
V. Dickinson (11 id., 436); Marinette 
Ironworks v. Reddaway (13 id., 426); 
Empire Warehouse Co. v. Mallett (84 
Hun, 561); Blakeslee v. Cattelain (86 
Hun, 574); Hamilton v. Steck (5 N. 
Y. Supp., 831); LabaJt v. SchoenhoflF 
(4 N. Y. Supp., 819); Lee v. La Com- 
pagnie, etc. (2 State Rep., 612); Wester- 
velt V. Agrumaria, etc. (58 Hun, 147); 
Rothschild v. Mooney (13 N. Y. Supp. 
125); Brown v. Keogh (14 id., 915), 
among other cases. 
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, in the State of [as deponent is informed 



by M. P., whose affidavit is hereto annexed, and verily be- 
lieves to be true (or state other sources of information and 
belief, and if affidavit of informant is not annexed, state the 
reason why)] 

[That the said defendant, C. D., has property within the 
State, to wit : (describing property).'] 

That, etc. [substantially as in form No. 209, from (f)]. 

The plaintiff, therefore, hereby applies for a warrant of 
attachment against the property of the said defendant, 
C. D., as provided by the Code of CivU Procedure.' 

A. B. 

[Jurat as in form No. 46.] 



No. 237. 

Atlidavit for Attachment Against Property of Non-Resi- 
deut Defendant, in Action Other than for Breach of 

Contract. 

(Code Civ. Pro., § 636.) 

[Title of cause.] 
County of , ss.: 

A. B., of , being duly sworn, says, that he is th6 

plaintiff [or plaintiff' s attorney] in the above entitled action 
[or other description of affiant may be given].' 

That a summons has been issued in said action \_or that 
said action has been commenced by the service of the sum- 
mons therein upon the defendant, C. D.].* 

That said action is to recover a sum of money 

only, to wit : the sum of dollars, as damages, 

for the wrongful conversion of personal property 
[or as damages for an injury to person or property in 
consequence of the negligence {or fraud, or wrong- 

' This last clause, in brackets, may supplies practicable means for deter- 

be and usually is inserted, but is not mining its amount. (United States v. 

required by the statute. (See note 1, Graff, 4 Hun, 634.) 

p. 169, to form No. 242.) 51 Barb., 30. 'See note 1, p. 162, to last form, 

" Attachments may issue in actions No. 236. 

on contracts for the recovery of unii- * See note 2, p. 162, to last form, 

quidated damages, when a proper dis- No. 286. 
"losure of the grounds of the claim 
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till act) of the said defendant], arising out of the following 
facts [here state facts constituting the cause of action ; and 
where any of the material facts are seated upon information 
and belief, add affidavit of informant or account for its 
absence].' 
[Thence as in form No. 236, from (*).] 

No. 238. 

Affidavit for Attachment against Propei'ty of a Foreign 

Corporation. 

(Code Civ. Pro., §636.) 

As in form No. 236 to [*], and from thence as follows : 
That the defendant is a foreign corporation, created under 
the laws of the [State] of , having its place of busi- 
ness at , in that [State] [and has property in this 

State, to wit (describing it)] : That, etc., substantially as 
in form No. 209, from (f). 

The plaintiff therefore applies for a warrant of attach- 
ment against the property of the said defendant, as pro- 
vided by the Code of Civil Procedure." 

A. B. 

[Jurat as in form No. 46. J 

No. 239. 

Affidavit for Attachment against Property of Absconding, 
etc.. Defendant. 

(Code Civ. Pro., § 636i subd. 2.) 

[Title of cause.] 

As in form No. 236 to [*], and from thence as follows : 
That the defendant, C. D., is a resident of the State of New 
York [or is a domestic corporation incorporated under the 
laws of the State], and that he has departed therefrom [or 
keeps himself concealed therein], with intent, as this depon- 
ent believes, to defraud his creditors [or to avoid the service 
of a summons], [or that he (or it) has removed {or is about 
to remove) property from the State, with intent to defraud 
his {or its) creditors ; or that he {or it) has assigned {or dis- 



' See note 3 to last form, No. 236. spectively Sept. 1, 1894, and Sept. 1, 

By amendment to section 635 of Code 1895. See, alao, the amendments to 

Civ. Pro., by chapter 738 of Laws of section 636 id., by same chapters. 

1894; subd. 3 ot that section was "See Rosenbaum v. Union Pacific R. 

made to read "An injury to personal Co. (22 W. D, 41). Ladenburg v. 

property in consequence of, etc.," and Commercial Bank of New Foundland 

by chapter 578 of 1895, the words (87 Hun, 267); Kieley v. Central 

" l>erson or" were substituted for this Compleli' Combustion Mauuf. Co. (13 

word personal in thiit subdiviwiori, Misc., BO). 
Kiich aiueiidmenta taking eflect re- 
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posed of, or secreted), or is about to assign (dispose of, or 
secrete) property, with the intent, etc.], and tlie grounds of 
his belief, are as follows: [here state facts constituling the 
grounds of his belief ]: ' That, etc., substantially as in 
form No. 209, from (f). 

The plaintiff therefore applies for a warrant of attach- 
ment against the property of the said defendant, C. D., as 
provided by the Code of Civil Procedure.* 

A. B. 

[Jurat as m form No. 46. J 

No. 240. 

Affidavit for Attachment in Action against Public Officer, 
etc., for Peculation. 

(Code Civ. Pro., §637.) 

As in form No. 236 to [f], and from thence as follows : 
That the complaint in said action demands judgment for a 

sum of money only, to wit, for the sum of dollars, 

and said action is brought to recover money owned [or held] 
by the State, which the defendant has, without right, ob- 
tained and received, as will, fully appear by the [verified] 
complaint in this action, which is hereto annexed and re- 
ferred to as a part of this affidavit [or by the following 
statement of the facts constituting the plaintiff's cause of 
action (here state such facts)]. 

That as to the facts stated in said complaint [or above 
stated] upon information and belief, the sources thereof are 
as follows, to wit : as to the allegation that [stating it], from 
T. R., whose affidavit is hereto annexed [or if affidavit of 
informant is not annexed,, state reason why], as to the alle- 

' An attachment cannot issue against note 3 to form No. 236; Carpenter v. 

firm property, unless all the members Wood (21 Week. Dig., 145). 

of the firm are shown to be within the '' An amendment to subd. 2 of section 

lequirements of this section^ It will 636, Code Civ. Pro., by ch. 736 of 

not be granted, where only a single Laws of 1S94, adds to that subdivision 

member of the firm has absconded, as follows: "or where, for the purpose 

etc. (Bogart v. Dart, 25 Hun, 395). of procuring credit, or the extension 

See also. The Mayor, etc. v. Genet of credit, the defendant has made a 

(63 N. Y., 646); Anthony v. Stype (19 false statement in writing, under his 

Hun, 265); Evans v. Warner (21 Hun, own hand or signature, or under the 

574); Milliken v. Dart (26 Hun, 24); hand or signature of a duly authorized 

White V. Richert (14 Week. Dig. 285); agent, made with his knowledge and 

Bennett v. Edwards (27 Hun, 352); acquiescence as to his financial respon- 

Eastou V. Malavazi (7 Daly, 147); sibility or standing." (L. 1894, ch. 736, 

Allen V. Meyer (73 N. T., 1); Stevens § 1, taking effect Sept. 1, 1894.) See 

v. Middleton (26 Hun, 470); Andrews also, amendment to said subd. 2, by 

V. Schwartz (55 How. Pr. 190); as to ch. 578 of Laws of 1895, taking effept 

contents and forni of affidavit, also Sept. 1, 1895, 
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gation that [stating it], from C. D., wliose affidavit is hereto 
annexed [or in like manner account for its absence]. 

That a sufficient cause of action exists against the de- 
fendant for the sum above mentioned, and sought to be re- 
covered in this action, as will api^ear from said complaint 
[or from the foregoing statement of the facts constituting 
the cause of action]. 

Wherefore the plaintiff applies for a vi^arrant of attach- 
ment against the property of the said defendant, pursuant 
to the provisions of the Code of Civil Procedure.' 

A. B. 
[Jurat as in form No. 46.] 



No. 241. 
Undertaking on Granting Warrant of Attachment. 

(Code Civ. Pro., § 640.) 

[Title of cause.] 

Whereas, the abo've named A. B., as plaintiff, has com- 
menced [or* is about to commence] an action for the re- 
covery of money against the above named defendant, C. D., 
and has made [or is about to make] application for a warrant 
of attachment, according to the provisions of the Code of 
Civil Procedure, against the ijroperty of said defendant, as 
a security for the satisfaction of such judgment as the plain- 
tiff may recover in said action : 

Now, therefore, we, F. G., of , by occupation a 

banker, and G. H., of , by occupfition a merchant, 

do hereby jointly and severally undertake, promise and 
agree, to, and with the said defendant, that if tlie defend- 
ant recovers judgment, or if the warrant is vacated, the 
plaintiff will pay all costs, which may be awarded to the 
defendant, and all damages which he may sustain by reason 

'This form is given for one case, venient. Section 637, was amended 

provided for by Code Civ. Pi'o., sec- by chap. 736, L. of 1894. (See p. 

tion 637. It may readily be adapted 1840 of Session Laws of that year), 

to the other cases arising undei- that The amendment relates to the subject 

section. The matters for which refer- of the amendment to subd. 2 of § 636 

ence is made to the complaint may be by same chapter, as to which see 

stated in the affidavit if more con- note 2 to form No. 239. 
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of the attachment, not exceeding the sum of 
dollars.' 
Dated the day of ■ , 18 — . 



F. G. 

G. H. 



[Acknowledgment and justification by the sureties, and 
approval as in form No. 118. J 



No. 242. 
Warrant of Attachment. 

(Code Civ. Pro., § 641.) 

[Title of cause.] 

The People of the State of New YorJc to the Sheriff of • 

County [or to the sheriff of any connty\ greeting : 
Whereas, an application has been made to me for a war- 
rant of attachment in the above entitled action against the 
property of the defendant, C. D., and it having been shown 
by affidavit to my satisfaction that the said defendant is not 
a resident of the State [or in like manner state other requii'e- 
ment of subd. 2 of § 636, Code Civ. Pro.], and that a cause 
of action exists in favor of the plaintiff and against the de- 
fendant in the said action, which has been [or is about to 
be] commenced to recover a sum of money only, to wit : the 

sum of dollars [with interest from the day 

of , 18 — ] as damages for breach of contract, express 

or implied, other than a contract to marry [or for wrongful 
conversion of personal property, or for injury to personal 
property in consequence of negligence {or of fraud, or of the 
wrongful act of the defendant]] [and'that the plaintiff is enti- 
tled to recover in said action from defendant the said sum, 

1 At least S250. justices' courls (2 R. S., 2.S0, § 29), is 

The court has power to regulate and Jiecessary, to confer jurisdiction upon 

control undertakings given in applica- Ihe Marine Court of the city of New 

tions for provisional remedies, and can, Yorlv. lo issne an altachment. An in- 

in a proper case, require an addii.ional st.riiment. without a seal is not suffi- 

undertaking for a larger sura. (Wliit- cient, and an attachment issued there-- 

ney V. Deniston, 2 N. Y. Sup. Ct. on is void. (Tiffany v. Lord, 65 N.Y., 

[T. & C], 471.) Riggs V. Cleveland, 310.) 

Youngstown & Pittsljurgh, R. 1!. Co., ^ x^is clause in brackets is only to 

(21 Week. Dig.. 4.").) be inserted where the action is for 

The giving of a bond in the form breach of contract. See sub. 1, §636, 

prescribed by the statute in relation to Code Civ. Pro.) 
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over and above all counterclaims known to him], and tha'. 
the plaintiff is entitled to said attachment pursuant to the 
provisions of the Code of Civil Procedure, and plaintiff 
having given the undertaking required by the provisions of 
the said Code. 

Now, therefore, you are hereby required to attach and 
safely keep so much of the property within your county 
which the said defendant has, or which he may have at any 
time before final judgment in the said action, as will satisfy 
the plaintiff's said demand, to wit: the sum of dol- 
lars [with interest as aforesaid], with dollars costs and 

expenses ; ' and when this warrant shall be fully executed or 
discharged, vacated or annulled, you are required to return 
the same, with your proceedings thereon, to this court.' 

Witness, Hon. A. M. 0., judge of the Court, at 

, on this day of , 18 — . 

A. M. 0., Mdge of Court. 

A. B., Plaintiff'' s Attorney. 
[Office address.'] 



Article Second. 

forms relating to executioist of the warrant pending 

the action. 

(Code Civ. Pro., Ch. 7, Tit. 3, Art. 2.) 

No. 343. Notice of attacbinent of real estate, 

244. Notice of attachment of personal property, not capable of manual 

delivery. 
345. SheriflE's certificate to be indorsed on copy attachment served on 

debtor. 

246. Certificate of defendant's interest in property, on demand of sheriff, 

under attachment. 

247. Sheriff's certificate of refusal to certify as to property sought to be 

attached. 

248. Affidavit of refusal to give certificate of property, or of making 

false or insufficient certificate. 

249. Order for examination of person refusing to give certificate, or 

making false or insufficient certificate. 

250. Undertaking on attachment of goods on vessel to procure delivery. 

' Nothing can be required to be Brumberg' (Id., 336) ; Camp v. Searl 

stated in the warrant not prescribed (76 id., 134) ; Diutruff v. Tuthill (62 

by the Code Civ. Pro. (Mayor v. id., 591) ; Rothschild v. Mooney (13 N. 

Genet, 63 N. Y., 646.) Under thisde- Y. Supp., 125). 

cision it may not be necessai-y to insert " For return, see form No. 33, and 

the amount of costs to be included in see Code Civ. Pro., section 712. As to 

levy. See also further, as to recitals meaning of "annulled," see Code Civ. 

to be contained in warrant, Smith, Pro., § 3343, subd. 12. 

Perkins & Co. v. Wilson (76 Hun, ' See note 2 to form No. 122. The 

565); Cronin v. Crooks (143 N. Y., provisions of the Code Civ. Pro., § 641, 

352 ; affg 8. C, 76 Hun, 120) ; Hale that a warrant of attachment "must 

v. Prote (75 Hun, 13) ; Garson v. be subscribed by the judge and the 
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No. 851. Inventory and appraisal of property attached. 

253. Order for sale of perishable property and live animals attached by 
sheriff. 

253. Undertaking where attachtd property is claimed by third person. 

254. Affidavit to obtain appraisal of domestic or foreign vessel held under 

attachment. 

255. Order appointing appraisers to value domestic or foreign vessel. 

256. Valuation of foreign or domestic vessel, or interest therein, attached 

by sheriff. 

257. Undertaking to discharge domestic vessel from attachment. 

258. Order discharging vessel from attachment. 

259. Undertaking by plaintiff, in case of attachment of foi'eign vessel, to 

prevent its discharge. 

260. Order discliarging foreign vessel from attachment, on failure of 

plaintiff to give undertaking. 

261. Affidavit of defendant on application for the foreign vessel or its 

proceeds. 

262. Undertaking of defendant to obtain possession of vessel, after dis- 

charge, or vacating of attachment. 

263. Order for sale of vessel where undertaking of the plaintiff is not dis- 

charged, or where he is not indemnified. 

264. Order for sale of vessel, where proper tindertaking is not executed 

by claimant. 

265. Order directing sale of vessel, on application of joint owner. 

266. Order directing sheriff to pay into court tlie proceeds of property 

sold, or demands collected under at:achmeut. 

267. Order directing sheriff to pay over surplus, on application of de- 

fendant or his assignee. 

268. Order granting leave to plaintiff to bring action in name of himself 

and sheriff, to recover property attached or value thereof. 

269. Order granting leave to plaintiff in attachment suit, to join in action 

brought by sheriff. 

270. Order requiring sheriff to return inventory of property attached 

by him. 

No. 243. 
Notice of Attachment of Real Estate. 

(Code Civ. Pro., § 649.) 

[Title of cause.] 

Notice is hereby given, pursuant to statute, that a levy is 
hereby made under a warrant of attachment issued and de- 
livered to the sheriff of county, in the above entitled 

action, dated , 18 — , for the amount of — dollars 

[with interest thereon from the day of , l!S — I, 

with dollars costs and expenses,' upon the follow 

plaintiff's attorney and must briefly ment. (MacDonald v. Kieferdm-f, 18 

recite the grounds of the attachment," N. Y. Supp. 768). 

are mandatory, and the omission of 'The statute requires the amount of 

such requirements is not a mere irreg- the plaintiff's claim to be stated, as 

ularity, which can be cured by amend- stated in the warrant. 
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ing described real propert}' of tlie defendant, situated in tlie 

county of , to wit [here insert description of proi)erty |.' 

Dated , 18—. 

M. N., Plaintiff'' s Attorney. 
[Office address.'] 



No. 244. 

Notice of Attachment of Personal Property, not Capable 

of Manual Delivery. 

(Code Civ. Pro., § 649, subd. 3.) 

[Title of cause.] 
To A. G. [or to the A. I. Company] : 

You are hereby notified, pursuant to statute, that by 
virtue of a warrant of attachment to me issued and deliv- 
ered in the above entitled action, dated , ]8 — , a 

certified copy of which is lierewith delivered to and left 
witE you, I have levied upon, and do hereby levy upon, [*] 
all the property, money, bank notes, debts owing by and de- 
mands against you, or any other person, books of account, 
vouchers, credits and effects belonging to the defendant, 
C. D. , in your possession and control, or held by you. 

[Or, if the property consists of rights or shares in the 
stock of an association or corporation, as above, to (*), and 
from thence as follows : All the rights or shares in the stock 
of the (here insert name of association or corporation), and 
interest and profits thereon, belonging to the defendant, 
C. D.]' 

Dated , 18—. 

M. N., Sheriff of County. 

'It was held under section 132 of the particular property was necessary 

Code of Procedure, that a notice under section 235 of the Code of Pro., 

describing the property attached as which was substantially like this 

" all the real property of the defend- section, was commented on and dis- 

ant, B., or in which he may have an tinguished. See, al<", Knyden v. N.it 

interest, situated in C. county," was Bank of State of N. Y. (130 N. Y., H6.)_ 
a nullity. ( Jaffray v. Brown, 17 Hun, Thr) provision for attachment of 

575 1 shares of stock, etc.. applies only to 

^ See form No. 122, note 2, and see the slock of domestic corporations, 

section 649, Code Civ. Pro., subd. 1. in the case of a i.on-resident defeml- 

^This form is drawn in conformity ant. (Plimpton v. Bigelow, 93 N. Y., 

to the decision of the Court of Ap- 592; reversing S. C, 29 Han, 362. 

peals in O'Brien v. The Mecha. and See. also, Anthony v. Wood (96 N. Y., 

Traders'Firelns. Co. (lOAbb. [N.S.], 180); Adams v. Si.eelman (39 Hun, 

222; S. C, 56 N. Y., 52), wherein the 35) ; Straus v. Chicago Glycenne Co. 

decision in Clark v. Goodrich (41 N. (46 id , 216) ; Douglas v. Phemx Ins. 

Y., 210), holding that a description of Co., of Brooklyn (fad id., dJJ.) 
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No. 245. 

Sheriff's Certiflcate to be Endorsed on Copy Attachment 
Served on Debtor, etc. 

(Code Civ. Pro., § 649, subd. 3.) 

I, M. N., sheriff of county, do hereby certify 

that the within is a true copy of the warrant of attachment 
issued to me in the action within entitled, and of the whole 
thereof. 

Dated , 18—. 

M. K, Sheriff of County. 

No. 246. 

Certificate of Interest of Defendant in Property, on De- 
mand of Sheriff, under Attachment. 

(Code Civ. Pro., §650.) 

[Title of cause.] 

I, A. B., of [or I, A. B., president of the A. I. Co.] 

\or other description of the person making the certificate], 

having been applied to by the sheriff of county, 

under a warrant of attachment held by him in the above 
entitled action, against the property of the defendant, C. D., 
therein, do hereby certify, pursuant to statute, that said 
C. D. is the owner of [*] [or is entitled to the inter- 
est in and to] shares of the capital stock of the said 

A. I. Co. [and to the sum of dollars for dividends, 

heretofore declared thereon] [and I further certify that the 
following incumbrances exist upon said shares {or upon said 
defendant's interest in said shares), to wit (stating them)]. 

[Or, as above, to (*), and from thence as follows : The 
following described property (debt, or demand) held by me 
{or owing by me to liim)] \or that the following described 
l^roperty (debt, or demand) is held by me for the benefit of 
said defendant], to wit [here insert amount and description 
of i^roi^erty, debt or demand.] 

Dated , 18—." 

[A. B. {President^ etc.] 

'A receiver cannot be required to C. P., by Laws 1889, ch. 504, read- 
give such a certificate. The plaintiff ing as follows: Upon property dis- 
must notify him of the lien, and seek covered iu any action brought as 
redress upon the judgment, when re- prescribed in subdivision 2 of section 
covered in the proper court. (Lehman 655 of this act, by entering in the 
y. Williams, 1 Law Bui., 58 [Sp. T., proper clerk's office, the judgment 
Sup. Ct.]) See Seligman V. Falk (13 rendered in said action, and thereafter 
Civ. Pro. R., 77) ; Austin v. McLauriu levying on said property in theman- 
(1 N. y. Supp., 219). ner prescribed in subdivions 1, 2 and 

Subd. 4 was added to section C49 C. 3 of this section (Laws 1889, p Z^-3). 
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No. 247. 

Sheriff's Certificate of Refusal to Certify as to Property 
Sought to he Attached. 

(Code Civ. Pro., §651.) 

[Title of cause. J 

I, M. N., sheriff of county, do hereby certify 

that A. B., of , has refased to certify, upon my 

application to him, as to the property, debts and demands 
in his hands, belonging to, or owing by, him to the defend- 
ant, C. D., or held by him for the benefit of said defendant 
lor that A. B., president of the A. I. Co., has refused to 
certify, upon my application to him, as to the rights or 
shares held by the defendant, C. D., in the capital stock 
of said company, and as to the dividends thereupon de- 
clared owing to the said C. D., and as to incumbrances 
thereon] ; I having made such application to him, pursuant 
to a warrant of attachment issued and delivered to me in 
the above entitled action, for the purpose of levying iT^jon 
said property, debts and demands [or upon said rights, 
shares and dividends]. 

Dated , 18—. 

M. K, Sheriff of County. 



No. 248. 

Affidavit of Refusal to give Certificate of Property of De- 
fendant, or as to falsfe or Insufficient Certificate. 

(Code- Civ. Pro., §051.) 

[Title of cause.] 

County, ss. : 

M. N. , of , being duly sworn, says, that he is the 

sheriff of the county of [or other description of 

affiant] ; that a warrant of attachment in the above enti- 
tled action was,' on the day of , 18 — , issued 

and delivered to him [or to the sheriff of county] 

against the property of the defendant, C. D. ; that applica- 
tion has been made by deponent [or by said sheriff] to A. B. 
[or to A. B., president of the A. I. Co.], pursuant to said 
warrant, for a certificate of the property, debts and dp- 
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mands belonging to said defendant in the liands of said 
A. B., or owing by said A. B. to said defendant, or held by 
said A. B. for the benefit of said defendant [or of the rights 
and shares belonging to said defendant in the capital stock 
of the said A. I. Co., and all dividends declared thereon, 
owing to said defendant, and all incumbrances thereon] ; 
that said A. B. has given a certificate to deponent [or to 
said sheriflf], a copy of which is hereto annexed [or state 
snbstance of certificate] ; that there is reason to suspect 
that said certificate is untrue [or that there is reason to sus- 
pect that said certificate fails fully to set forth the facts re- 
quired to be shown thereby]. 

Tliat the grounds of such suspicion are as follows [here 
set forth grounds, giving affidavit of informant, or source of 
information, where matters are stated upon information and 
belief, or account for its non juoductionj.' 

[That, etc. [substantially as in form No. 209 from (f) ] 

M, N. 
[Jurat as in form No. 46.] 



No. 249. 

Order for Examination of Person Refusing to give Certifi- 
cate, or Making false or Insufficient Certificate. 

(Code Civ. Pro., §fi51.} 

[At, etc. , as in form No. 80 (where order is made by the 
court).] 

[Title of cause. ] 

It having appeared by the certificate of M. N., sheriff of 

county, that A. B., of , has refused to give 

a certificate upon the application of said sheriff, pursuant 
to a warrant of attachment issued and delivered to him in 
the above entitled action, as to the property, debts and de- 
mands in the hands of said A. B., belonging to the defend- 
ant, C. D., or owing to said A. B. by said C. D., or held by 
said A. B. for the benefit of said defendant. 

'Or that A. B., president of the A. I. Co., has refused to 

' For the rule in regard to statements made on information and belief, see 

form No. 178, p. 103, cote. 2. 
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certify, upon the application of said sheriff to him, pursu- 
ant to a warrant of attachment issued and delivered to him 
in the above entitled action, as to the rights or shares held 
by the defendant, C. D., in the capital stock of said com- 
pany, and as to the dividends thereupon declared, owing to 
the said G. D., and as to incumbrances thereon.J 

[Or it having been made to appear by the affidavit of 
M. JSr., to the satisfaction of the court [or to my satisfac- 
tion], that there is reason to suspect that a certificate 
made and given by A. B. of [or by A. B., presi- 
dent of the A. I. Co.], upon an application made by said 
sheriff, pursuant to a warrant of attachment issued and 
delivered to him in the above entitled action, as to the 
property, debts and demands in the hands of said A. B. 
belonging to the defendant, C. D., or owing by said A. B. to 
said C. D., or held by said A. B. for the benefit of said 
defendant [or as to the rights or shares held by the defend- 
ant, C. D., in the capital stock of said company, and as to 
the dividends thereupon declared owing to the said C. D., 
and as to incumbrances thereon, for the purpose of levying 
thereupon] is untrue [or fails fully to set forth the facts re- 
required to be shown thereby.] 

It is hereby ordered and directed [or I do hereby order 
and direct] that the said A. B. attend at [here insert lime 
and place of attendance], before me [or before Hon. A. O., 
justice of this court; or before T. R., who is hereby ap- 
pointed referee for the purpose of taking such examina- 
tion], and submit to an examination, under oath, concerning 
the said property, debts and demands [or concerning the 
said rights, shares and dividends] [and that said referee 
make his report of such examination to this court {or to 
me), with all convenient speed].' 

Dated , 18 — [when made by judge]. 

A. O., County Judge of County 

[or Justice {or Judge) of the Courts 

{when made by judge). 

' The order will not be vacated on taching creditor is not bound to take 

an aflSdavit stating that the funds, in the statement of such party as to tlic 

the hands of party refusing, are held character in which the money is held 

in trust, and cannot be applied in pay- by liiin, bnt is entitled to the examina- 

ment of the plaintiff's debt. The at- tion provided for by the Code of C iv. 
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JSTo. 250. 

Undertaking upon Attachment of Goods on Vessel to Pro- 
cure Delivery. 

(Code Civ. Pro., § 663.) 

[Title of cause.] 

Whereas, a warrant of attachment in the above action 

has been issued and delivered to the sheriff of 

county, and said sheriff desires to make a levy, pursuant 
to said warrant, upon goods belonging to the defendant, 

C. D., to the value of dollars, shipped upon the 

[name of vessel] for transportation to the port of , in 

the [State] of , without reshipmeutand trans-ship- 

meiit ill this State, and to obtain the delivery to him of said 
goods at the port of , in this State, under said levy. 

Now, therefore, we, E. F., of , merchant, and Gr. 

H., of , farmer, do hereby, jointly and severally, 

undertake, promise and agree, to and with -I. J., the master 
[or owner] of said vessel, that the above named plaintiff, A. 
B., will pay to said I J. all expenses, damages and charges 
which may be incurred by him, or to which he may be sub- 
jected for unlading the said goods from the said vessel, 
and for all necessary detention of the said vessel for that 
purpose, not exceeding the sum of dollars. 

Dated , 18—. 

E. F. 
G. H. 

[Acknowledgment and justification of sureties as in form 
No. 118.'] 

I certify that I approve of the above undertaking, with 
respect to its form, the sum specified therein and the suffi- 
ciency of the sureties therein named. 

Pro. (Baxter v. Missouri, etc., R. R. refusal to produce, seeRutterv. Boyd 

Co., 4 Hun, 630.) (3 Abb. N. C , 6 ) 

See Buckingham V. White (25 Hun, 'See for general provisions aa to 

441), Hall V. Brooks (89 N. Y., 33 ; bonds and undertakings, Code Civ. 

2 Civ. Pro. Rep., 198; 14 Week. Dig., Pro., sections 810-816. 

312; reversing S. C, 25 Hun, 577); As to liability of sheriff for a seizure 

Chambers v. Bentley (15 Civ Pro., without the iindertaking, see Campbell 

223), as to effect of examination and v. Conner (70 N. Y., 424 j afif'gS. C, 

power of court to order delivery of 41 N. Y. Super. Cl., 459.) See, also, 

property of defendant discovered amendments to § 652 Code Civ. Pro., 

thereupon. by ch 946 of Laws of 1895, taking 

As to production of papers upon effect Jan. 1, 1896. 
such examination, and consequence of 



of 
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Dated , 18—, at — , in tlie city and county 

A. O., Jtidge of the Court 

[or County Judge of County.] 



No. 251. 
Inventory and Appraisal of Property Attached. 

(Code Civ. Pro., § 654.) 

[Title of cause.] 

The following is a just and true inventory ' of the prop- 
erty, books, vouchers and other papers of the defendant, 
C. D., levied upon and taken into the custody of M. N., 
sheriff of the county of , under a warrant of attach- 
ment issued in the above action by the Hon. A. 0., justice 

[or judge] of the Court [or county judge of 

county], made pursuant to law by said sheriff, with the 
assistance of I. J. and K. L., two disinterested freeholders, 
to wit : 

[Insert itemized description of property, books, etc., and 
amount of valuation of eafch item of the property, real and 
personal.] 

The following property, mentioned in said inventory, is 
perishable, to wit : [enumerate perishable property]. 

Dated 18—. 

M. N., Sheriff of County. 

I. J., 

K. L. 



[ Appraisers. 



■ N0.<.252. 

Order for Sale of PerishaWe Property and of Live Animals 
Attached by Sheriif. 

(Code Civ. Pro., §656.) 

[At, etc. (as in form ]S"o. 80), when made by court.] 
[Title of cause.] 

It having appeared by the inventory, dated , 18 — , 

made and filed by M. N., the sheriff of county, 

■ The inventory is to be filed witliin turned to the officer issuing the warrant 

five days after the levy, in the office of as tinder the former statute, (Code 

the clerk of the county where the prop- Civ. Pro. , § 654. ) 
erty is attached, instead of being re 

23 
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in the above entitled action of property of tlie defendant, 
CD., levied upon by said sheriff and in his custody under 
a warrant of attachment issued in the above action, that the 
following property therein mentioned is perishable [or con- 
sists of live animals] [and it appearing that due notice of 
this application has been given to the parties to this action, 
or their attorneys'] : 

Jt is hereby ordered and directed [or I do hereby order 
and direct], on motion of E. F., attorney for plaintiff [after 
hearing, etc., and on reading and filing (specifying opposing 
papers), or no one appearing to oppose], that the said per- 
ishable property" [or live animals], to wit : [describing same] 
be sold by said sheriff at public auction. 

And it is further ordered and directed [or I do hereby 
further order and direct] that such sale take place on the 

day of , 18 — ■, at the [town] of , in the 

county of , and that notice thereof be given by post- 
ing a written or printed notice of the same for at least - 



days before such sale in three public places in said town. 

Dated , 18 — [when made by judge.] 

A. O., Judge [or Justice] of Court 

^or County Judge of County\ 

{when made by judge). 



No. 253. 

Undertaking where Attached Property is Claimed by 
Third Person. 

(Code Civ. Pro., §658.) 

[Title of cause.] 
Whereas, M. N., sheriff of county, has levied 

' Notice to the parties of the applica- of the case, in the opinion of the court 
tion is necessary where the property or judge, requires. (Id.) 
consists, in whole or in part, of live ' As to what property :s deemed per- 
animals, the notice being such as the ishable, see Fisk v. Spring (25 Hun, 
court or jvidge prescribes. (Code Civ. 367; 62 How. Pr, 510). It should be 
Pro., § 656.) inherently liable to deterioration and 

The order otherwise maybe made decay; not merely subject to deprecia- 
with or without notice, as the urgency tion in value by reason of changes of 

style and fashion. (Id.) See alao 
Schumann v. Davis (13 Supp., 575). 
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upon and taken into his custody, under a warrant of attach- 
ment issued and delivered to him in the above action, cer- 
tain goods and effects supposed to be the property of the 
defendant, C. D., described in the inventory thereof made 
and filed pursuant to law by said sheriff ; and, 

Whereas, said goods and effects have been claimed by [or 
in behalf of] E. F. as his property ; and. 

Whereas, a jury, duly empanelled by said sheriff to try 
the validity of said claim, has found the property of said 
goods and effects to be in said claimant : 

Now, therefore, we, Q. H., of , merchant, and 

K. L., of , merchant, do hereby, jointly and sever- 
ally, undertake, promise and agree, to and with the said 
M. N., sheriff as aforesaid, that we will indemnify and save 
harmless the said M. N. for the detention of said goods and 
effects, not exceeding the sum of dollars. 

Dated , 18—. 

G. H. 
K. L. 

[Acknowledgment, justification and approval as in form 
No. 118.'] 



No. 254. 

Aflidayit to Obtain Appraisal of Domestic or Foreign Tes- 
sel, held under Attachment. 

(Code Civ. Pro., §§ 660, 666.) 

[Title of cause.] 

County, ss.: 

A. B., of , being duly sworn, says, that he is the 

owner [or that he is the agent of E. F., who resides at 

, in the of (whom he believes to be)' 

the owner of the (name of vessel)] [or of the interest 

in the (naming vessel)], a [foreign] vessel, seized in the above 

entitled action by M. N., the sheriff of county, 

under a warrant of attachment issued therein and deliv- 

'See g'eneral provisions as to bonds of Code Civ. Pro., by ch. 662 of 1895. 
and undprtakings. Code Civ. Pro, ' Omit the words " whom he believes 
§5 810-816, and see ^qjendqient to § 608 to be," in case pf domestic vessel- 
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ered to said sheriff, against the property of the defendant, 
CD. 

That he desires to obtain an appraisal of said vessel [or 
of said interest in said vessel], according to law.i 

A B. 
[Jurat as in form No. 46. j 



No. 255. 

Order Appointing Appraisers to make Yaluation of Domes- 
tic or Foreign Vessel. 

(Code Civ. Pro., §§ 660, 666.) 

[At, etc. (where made by court), as in form No. 80,J 
[Title of cause.] 

It having appeared by the affidavit of A. B., that the 
[name of vessel], a vessel belonging to the jDort of New York 
[or that the (one-fifth) share or interest, supposed to belong 
to the defendant, C. D., in the (name of vessel), a vessel 
belonging to the port of New York], has been attached by 
M. N., sheriff of county, under a warrant of attach- 
ment, issued and delivered to him in the above action, as 
the property of said defendant, and that I. J. claims title to 
said vessel .[or to the interest in said vessel] so attached, 
on motion of G. H., attorney for said I. J.: 

It is hereby ordered [or I do hereby order] [due notice of 
this application having been given to the plaintiff''], after 

hearing, etc., that O. H., of , R. P., of , and 

S. E,., of , three indifferent pei'sons, be and they 

are hereby appointed appraisers, to make a valuation of the 
said [or of said share or intert^st in said] [name of vessel], 
pursuant to law. 

Dated , 18 — [when made by judge]. 

A. O., Judge [or Justice] of Court 

[or County Judge of County] 

{wJien made by judge). 

'As to collection of demands against "Noticeof theapplicationisrequired 

ships and vessels see, also. Laws of in cases of forpifrn veascl.c, hnt not in 

1862, chap. 482, and see Vol. 3 of that of domestii',, the notice n-qiiired 

Lansing's forma (,f Civil Piocedure, heiug such h.s the court or judge 

p iges 83-116; for forms of proceedings deems reasonable. (See Code of Civ. 

under that act, and notes 1 and 2, Pro., § 667.) 
]iag« 8.5 id., for decisions as to extent 
of constitutionality of that act. 
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No. 256. 

Valuation of Domestic or Foreign Vessel, or Interest 
Tlierein Attached by Slieriff. 

(Code Civ. Pro., §§ 661, 666.) 

[Title of cause.] 

We, 0. H., of , R. P., of , and S. R, of 

, disinterested persons appointed by the order of 

the Court \or of Hon. A. O., judge of the • 

court], dated , 18—, to make a valuation of the 

[name of vessel], a vessel belonging to the port of Kew 
York [or of the (one-fifth) share or interest in the (name of 
vessel), belonging to the port of New York], attached as 
the property of the defendant C. D., by M. N., sheriff of 

county, under warrant of attachment issued and 

delivered to him in the above action, do hereby certify and 
report : 

That we have made such valuation as directed by said 
order, and that the value of said vessel \or of said share or 
interest in said vessel] is the sum of dollars. 

Dated , 18—. 




Appraisers. 



County, ss.i 



O. H., R. P. and S. R., being severally duly sworn, 
each for himself says : That he is one of the appraisers 
mentioned in the foregoing certificate of appraisal, and 
whose name is thereunto subscribed, and that the valua- 
tion of the said [name of vessel], therein mentioned \or 6i 
the one-fifth share or interest in, the said (name of vessel), 
therein mentioned], is, in all respects, just and fair, and 
that the value of said vessel \or of said share or interest 
in said vessel], is truly stated therein, according to de- 
ponent's belief. ^ 

O. H. 

R. P. 

S. R. 
[Jurat as in form No. 46.] 

'See note 1, p. 180. 
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No. 257. 

Undertaking to Discharge Domestic Yessel from Attach- 
ment. 

(Code Civ. Pro., § 663.) 

[Title of cause.] 

Whereas, the [name of vessel] [or the (one-fifth) share or 
interest in the (name of vessel)], a vessel belongingjto the port 

of New York, has been seized by M. N., sheriff of 

county, under a warrant of attachment issued and delivered 
to him in the above entitled action against the property of 
the defendant, C. D. ; and, 

Whereas, the undersigned, F. P., has claimed title to said 
[interest in said] vessel, and appraisers having been there- 
upon duly appointed have valued said vessel at the sum 

of — - dollars, and have duly returned said valuation 

to the court [or to Hon. A. O., judge of the 

Court], on the day of , 18 — . 

Now, therefore, we, said F. P., of , merchant, 

and W. P., of , farmer (and I. M., of , 

farmer),' do hereby, jointly and severally, undertake, prom- 
ise and agree, to and with the said M. N., as such sheriff, 
that [*] in an action to be brought upon this undertaking 
the said F. P., claimant as aforesaid, wlU establish that he 
was the owner of the said vessel [or of the (one-fifth) share 
or interest in said vessel], attached as aforesaid, at the 
time of the said levy thereupon ; and that, in case of his 
failure to do so, he will pay the said amount of the valua- 
tion of said vessel [or of said share or interest in said ves- 
sel], with interest from the date hereof, to the said sheriff ; 
or, if the said warrant is vacated or annulled, to the said 
defendant, C. D., or to his personal representatives.^ 

Dated , 18—. 

F. P. 

W. P. 

(I. M.) 

[Acknowledgment, justification and approval as in form 
No. 118. J 

' Probably under the provisions of executed by ihe claimant or hiB agent, 

section 811, Code Civ. Pro., one surety one or the other mutt join in it. 

would be sufficient, but as section 662, ' See note 1, page 180. 
id., requires the undertaking to be 
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No. 258. 
Order Discharging Yessel from Attacimient. 

(Code Civ. Pro., §663.) 

[At, etc., as in form No. 80 (when made by court.)] 
[Title of cause.] 

A warrant of attachment having been granted by 

against the property of the defendant, C. D., in the above 
action, and the [name of vessel] [or the (one-fifth) share or 
interest in the (name of vessel)], having been seized under 

said warrant by M." N., sheriff of county, and 

F. P., having claimed title thereto, and having given an 
undertaking pursuant to law : 

It is hereby ordered [or I do hereby order] that the said 
vessel [or share of said vessel] be discharged from said 
attachment.^ 

Dated , 18 — [when made by judge.] 

A. O., Judge [or Justice] of the Court 

{wJien made hy judge). 



No. 259. 

Undertaking to be given by Plaintiif in case of Attachment 
of Foreign Vessel to Prevent its Discharge. 

(Code Civ. Pro., § 668.) 

[Title of cause.] 

Whereas, the [name of vessel] [or the (state interest) share 
or interest in the (name of vessel)], a vessel belonging to the 

port of L , in the of , has been seized 

by M. N., sheriff of county, under a warrant of 

attachment, issued and delivered to him in the above enti- 
tled action against the property of the defendant, C. D.; 
and, 

Whereas, F. P., of , has claimed title to said 

[interest in said] vessel, and appraisers have been there- 
upon duly appointed who have valued said [interest in 

said] vessel at the sum of dollars, and have duly 

returned said valuation to the Court [or to Hon. 

A. O., judge of the Court], on the day of 

, 18—. 



'See note 1, page 180. 
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Now, therefore, we 0. P., of [merchant], and 

I. M., of [farmer], do hereby, jointly and sever- 
ally, undertake, promise and agree, to and with the said 
F. P., that we will pay such damages as may be recov- 
ered for seizing the said vessel [or tor seizing the said share 
or interest in said vessel], in an action brought against the 
said sheriif or A. B., the plaintiff, in the attachment, within 
three months from the approval of this undertaking, if it 
appears therein that the vessel [or the said share or interest 
in said vessel] belonged, at the time of attaching it, to the 
said P. P.i 

Dated , 18—. 

0. P. 

1. M. 

[Acknowledgment, justification and approval as in form 

No. 118.] 



No. 260. 

Order Discliarging Foreign Tessel from Attachment, on 
Failure of Plaintiff to give Undertaking. 

(Code Uiv. Pro., § 6(59.) 

[At, etc., as in form No. 80 (when made by court). ^ 

[Title of cause.] 

M. N., sheriff of county, having levied upon the 

[name of vessel] [or upon the (state interest) in the (name 

of vessel)], a vessel belonging to the port of L , in 

the of , under a warrant of attachment, 

issued and delivered to said sheriff in the above entitled 
action against the property of the defendant, C. D.; and 

P. P., of •, having claimed title to said [interest in 

said] vessel, and appraisers having been thereupon duly 
appointed, who have valued said [interest in said] vessel at 

the sum of dollars, and have duly returned said 

valuation to the Court [or to Hon A. O., judge of 

the Court] on the • day of , 18 — ; 

and the said plaintiff having failed to give an undertaking, 
as required by law, within three days after said valuation 
has been returned : 

^See note 1, page 180. 
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Now, it is hereby ordered [or I do hereby order], that the 
said vessel [or said share or interest in said vessel], be and 
-the same is hereby discharged from the said attachment.^ 

Dated , 18 — [when made by judge.] 

A. O., Judge [or Justice] ofiTie Court 

{when made by Judge). 



No. 261. 

Affidavit of Defendant on Application for the Foreign 
Vessel or its Proceeds. 

(Code Civ. Pro., § 670.) 

[Title of cause.] 
CoxjifTY, ss.: 



C. D., of , being duly sworn, says, that he is the 

defendant [or agent for the defendant] in the above entitled 
action ; that a warrant of attachment against the property 
of the defendant was issued therein by Hon. A. O., judge 

of the Court, on the day of , 18 — , 

and delivered to M. N., sheriff of county ; that, 

under said warrant, said sheriff levied upon the [name of 
vessel] [or upon the (state interest) in the (name of vessel)] ; 
that F. P. claimed title to said vessel [or to said interest in 
said vessel], and appraisers were thereupon duly appointed, 
who valued said [interest in said] vessel at the sum of 

dollars, and have duly returned said valuation to 

the Court [or to Hon. A. O., judge of the 



Court], on the deify of , 18 — ; that there- 
upon the above named plaintiff, A. B., gave an undertak- 
ing, as required by law, to prevent the discharge of said 
vessel from said attachment ; that said warrant of attach- 
ment has been vacated and annulled [or that said attach- 
ment has been discharged] as to the [said interest in] said 

vessel by the order of the Court [or by the order 

of Hon. A. O., judge of the Court], dated — ^ , 

18 — , of which a copy is hereto annexed, and that said 
undertaking has been discharged by said order [or, other- 
wise, stating manner of discharge] [*] ; that said vessel [or 
said interest in said vessel] is the property of the defendant. 
[If the vessel or interest has been sold, as above to (*), 

'See note 1, page 180. 
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and from thence as follows : That said vessel {or said inter- 
est in said vessel) has been sold by the said sheriff pursuant 

to the order of the Court {or of Hon. A. O., judge 

of tlie Court), made , 18 — , and that tlie 

amount of the proceeds thereof, to wit, the sum of 

dollars, are in the hands of said sheriff, and that the said 
defendant is the owner thereof.] 

And deponent asks the order of the court, that the said 
\ essel [or the said proceeds of said vessel] be delivered [or 
paid] to him.i 

C. D. 

[Jurat as in form No. 46. J 



No. 262. 

Undertaking Iby Defendant to Obtain Possession of Vessel, 
after Discharge or Vacating of Attachment. 

(Code Civ. Pro , § 670.) 

[Title of cause.] 

Whereas, the [name of vessel] [or the interest in 

the (name of vessel)], a vessel belonging to the port of L , 

in the of , has been seized by M. N. , sheriff 

of county, under a warrant of attachment issued 

and delivered to him against the property of the defendant, 
C. D., in the above entitled action ; and. 

Whereas, F. P. claimed title to said vessel [or to said 
interest in said vessel], and appraisers were thereupon duly 
appointed, who valued said vessel [or said interest] at the 
sum of dollars, and have duly returned said valua- 
tion to the Court [or to Hon. A. 0., judge of the 

Court] on the day of , 18 — , and 

thereupon the above named plaintiff, A. B., gave an under- 
taking, as required by law, to prevent the discharge of said 
vessel from said attachment ; and, 

Whereas, the said attachment has been vacated and 
annulled [or has been discharged] as to the said vessel 
[or as to the said interest in said vessel] : 

Now, therefore, we, E. P., of [merchant], [and 

I. J., of (banker)], do hereby, jointly and sever- 
ally, undertake, promise and agree, to and with the said A. 

'See note 1, page 180. 
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B., that we will indemnify, and save harmless, the said A. 
B., against all charges and expenses in consequence of this 
undertaking." 

E. F. 

I. J. 
[Acknowledgment, justification and approval as in form 
No. 118.] 

No. 263. 

Order for Sale of Vessel where Undeitaking of Plaintiff is 
not Discharged, or he is not Indemnified. 

(Code Civ. Pro., §671.) 

[At, etc., as in form No. 80 (when order is made oy 
court.)] 

[Title of cause.] 

The [name of vessel] [or the interest in the (name of 

vessel)], a vessel belonging to the port of L — — , in the 

of , having been attached by M. N., sheriff 

of — ^ county, under a warrant of attachment issued 

and delivered to him in the above action against the prop- 
erty of the defendant, C. D. [f], and title to said vessel [or 
title to said interest in said vessel] having been claimed by 
E. F. , of , and a valuation having been made, pur- 
suant to law, by appraisers, duly appointed, of said vessel 

[or of said interest in said vessel] at the sum of 

dollars [*], and the plaintiffs having filed the undertaking 
required by law, and said undertaking not having been dis 
charged, and said plaintiff not having been indemnified, as 
prescribed by article two of title three C'f chapter seven of 
the Code of Civil Procedure : 

It is hereby ordered, that the said vessel [or the said 

interest in said vessel] be sold by the said sheriff, 

and that the proceeds of the sale be paid by said sheriff to 
the persons executing said undertaking for their indemnity.'* 

Date [of judge's order]. 

A. O., Judge [or Justice] of the Court 

{when made hy judge). 

^Pi'e lor g-iiiu'i-al provisions as to visions one surety would be sufficient, 
l)()nds and lui.ler takings, Code Civ. and see note 1, page 180. 
Pro., §J 810-81tj. Under these pro- " See note 1, page 180. 
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No. 264. 

Order for Sale of Tessel, where proper Undertaking is not 
Executed by Claimant. 

(Code Civ. Pro., §673.) 

As in form No. 263 to [*] and from thence as follows : 
And the said claimant not having executed the proper un- 
dertaking as required by law, and in the opinion of the 
court [or in my opinion] a sale of said vessel [or of said 

interest] being necessary ; now, on application of 

P. R., attorney for the plaintiff : 

It is hereby ordered, that the said vessel [or said 



interest in said vessel] be sold by the said sheriff, and that 
the proceeds of said sale be kept by said sheriff, to answer 
any judgment that may be obtained against the said defend- 
ant, C. D., in the above entitled action. ^ 
Date [of judge's order]. 

A. O. , Judge [or Justice] of the -. Court 

{when made hy judge). 

[Or, in a case where no claim has been made by owner, as 
above, omitting the matter relating to the claimant, and the 
valuation of the vessel.] 



No. 265. 

Order Directing Sale of Vessel upon Application of Joint 

Owner. 

I Code Civ. Pro., §673.) 
[At, etc., as in form No. 80 (when made by court).] 
[Title of cause.] 
It appearing by the affidavit of I. F., dated 



18 — , that the [name of vessel] [or the interest in 

the (name of vessel)], a vessel belonging to the port of New 

York, or L , has been attached by the sheriff of 

county, under a warrant of attachment issued and 

delivered to him in the above action, and no claim thereto 
has been made by, or in behalf of, an owner thereof 
within thirty days after such attachment was levied : 
Now, on motion of E. F., owning an interest in said vessel 

'See note 1, page 180. 
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jointly with A. B. and C. D., and due notice of this appli- 
cation having been given to said A. B. and C. D., and to 
the attorneys for the parties to this action ; and on reading 
and filing [specify opposing papers], and after hearing I. J., 
of counsel for said E. F., in favor of said motion, and 
[naming counsel], in opposition thereto : 

It is hereby ordered, that the said vessel [with its tackle 
and furniture] be sold by the said sheriff, and that he keep 
the proceeds of such sale to answer any judgment that may 
be obtained against the defendant, C. D., in said action. 

Date [of judge's order].i 

A. O., Judge [or Justice] of Oouri 

{when made bp Judge). 



No. 266. 

Order Directing Sheriff to pay into Court the Proceeds 
of Property Sold, or Demands Collected under Attach- 
ment. 

(Code Civ. Pro., §675.) 

[At, etc., as in form No. 80.] 
[Title of cause.] 

It is hereby ordered, upon application of E. F., counsel 
for the plaintiff [or defendant] [here insert recitals as to 
appearances, etc., as in form of order. No. 174], that 
the proceeds of property sold [or demands collected] by 

M. N., the sheriff of county, under attachment 

• issued in the above action against the property of the de- 
fendant, be paid by said sheriff into court [or into the 
(name of bank or trust company) to be drawn out only 
upon the order of the court]. 



No. 367. 

Order Directing Sheriff to pay over Surplus, on Applica- 
tion of Defendant or his Assignee. 

(Code Civ. Pro , § 676.) 

[At, etc. (when made by court), as in form No. 80. J 
[Title of cause.] 
It having appeared by [name papers read], that the pro- 

'See note 1, page 180. 
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ceeds of property sold [or of demands collected] by M. N., 

sheriff of county, under a warrant of attachment 

issued in the above entitled action against the property of 
the defendant, G. D., exceed the amount of the plaintiff's 
demands, with the costs and expenses [and of all other 
warrants of attachment {or executions)], in the hands of 
said sheriff, chargeable upon the same : 

Now, on motion of E. F., counsel for said defendant [or 
for I. J., the assignee of {or purchaser from) said defend- 
ant], due notice of this motion having been given to the 
plaintiff [and to the plaintiffs in the other said warrants {or 
executions)], and on reading [name opposing papers], and 
after hearing F. Gr., counsel for the plaintiff [or name other 
counsel appearing] : 

It is hereby ordered, that said sheriff pay over the amount 

of said surplus, to wit : the sum of dollars, to the 

said E. F,, and that he release from the said attachment 
the remaining real and personal property attached by him 
in this action. 

Date [of judge's order]. 

A. O., Judge [or Justice] of the Court 

{when made hy judge). 



No. 268. 

Order Granting leave to Plaintiff to bring Action In the 
Name of Himself and the Sheriit", to Recover Property 
Attached or the Yalue Thereof. 

(Code Civ. Pro., § 677.) 

[At, etc. (when made by court), as in form No. 80.] 

[Title of cause.] 

Upon the application of I. J., counsel for the plaintiff, 
due notice of such application having been given to M. N., 
sheriff of county, to whom a warrant of attach- 
ment was issued in the above action against the property 
of the defendant, C. D., and to E. F., the plaintiff, in an 
action against said C. D.; and on reading [name papers 
read] and after hearing [here name counsel appearing] [or 
no one appearing to oppose] [*] : 
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it is hereby ordered [or I do hereby order], that said 
plaintiff have leave to bring an action in the name of him- 
self and of said sheriff, to recover the following property 
or demand, levied upon under said warrant, to wit : [describ- 
ing it], or the value thereof, from J. K., having the posses- 
sion of said property [or against whom such demand exists]. 

[Here state the terms, conditions and regulations, upon 
which such order is granted.'] 

Dated , 18 — [where made by judge]. 

A. O., Judge \or Justice] of the Court 

{wTiere made hy judge). 



No. 269. 

Order Granting leave to Plaintiff in Attachment suit, to 
join in Action brought by Sheriff. 

(Code Civ. Pro., §679.) 

[At, etc., as in form No. 80 (when made by court).] 
[Title of cause.] 

Upon the application of I. J., counsel for A. B., the 
jjlaintiff, in an action against C. D., in which a warrant of 
attachment has been issued against the property of said 

defendant to M. N., sheriff of county, due notice 

of this application having been given to said sheriff and to 
[name other parties, if any, to whom notice has been given], 
and on reading [name papers read] and after hearing [here 
name counsel appearing] [or no one appearing to oppose] : 

It is hereby ordered [or I do hereby order], that leave is 
■hereby granted, to said A. B., to be joined with the said 
sheriff in the above entitled action. 

•Sections 677, 678, 679 and 680 of to provide a way in wliich all parties 

tlie Code of Civil Pi'ocedure, are sub- might be protected on the application 

stilutes for section 238 of the Code of to the court. (See Lupton v. Smith 

Procedure. 3 Hun, 1 ; 8. C, 48 How., 261 ; 5 N. Y. 

Doubts and conflicts had arisen as Sup. Ct. [T. & C], 274, and cases 

to the party to bring the action under there cited. See, also, §§ 703, 704, 

that section, and these sections were Code Civ. Pro.) 
adopted to settle these questions, and 
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[Here insert directions, requiring plaintiff to provide for 
the expenses of the action, in case he is required to do so.] 
Date [of judge's order]. 

A. 0., Judge [or Justice] of the Court 

{where made by judge). 



No. 270. 

Order Requiring Sheriff to Return an Inventory of Prop- 
erty Attached by him. 

(Code Civ. Pro., §681.) 

[At, etc. (when made by court), as in form No. 80.] 
[Title of cause.] 

Upon the application of I. J., counsel for A. B., plaintiff 
[or for C. D., defendant], in the above entitled action, and 
due proof having been made of the neglect of M. N., sheriff 

of county, to return an inventory of the property 

of said defendant, attached by him under warrant of attach- 
ment issued to him in said action : 

It is hereby ordered [or I do hereby order], that said 
sheriff be and he is hereby required to return such inven- 
tory, within [ten] days after the service upon him of a certi- 
fied copy of this order. 

Date [of judge's order]. 

A. O., Judge [or Justice] of the Court 

inhere made by iudge). 



Article Third. 

forms relating to vacating or modifying warrant of 
attachment, and discharging the attachment. 

(Code Civ. Pro., Ch. 7, Tit. 3, Art. 3.) 

No. 271. Notice of motion to vacate or modify attachment, or to increase 
security. 

272. Undertaking by defendant, on application to discharge attachment. 

273. Undertaking where application is made by some, but not all, of 

several defendants. 

274. Notice of motion to discharge attachment upon giving security. 

275. Notice of exception to sufficiency of sureties in undertaking, given 

on discharge of attachment. 
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No. 276. AfiBdavit by partner for discharge of his interest in partnership 

property from attachment. 
277. Undertaking on application by partner for discharge of attachment 

from partnership property. 
378. Order of reference to take proof of value of attached property. 
279. Notice of motion for discharge of attachment. 



No. 271. 

Notice of Motion to Tacate or Modify Attacliment, or to 
Increase Security. 

(Code Civ. Pro., § 683.) 

As in form No. 186 to [f], and from thence as follows : 
For an order vacating [or modifying] the warrant of attach- 
ment, issued in this action [or to increase the security given 
by the plaintiff upon the granting of the warrant of attach- 
ment issued in this action '] [if for irregularity, add : ui)on 
the ground that (specifying irregularity)], and for such other 
and further relief as may be just, with the costs of this 
motion. 

Dated , 18—.' 

P. R., Attorney for Defendant, C. D. 
{or for E, F.) 

[Office address.'] 
To T. B., Plaintiffs Attorney. 

'The application may be for one or affirming' 8. C, 9 Daly, 413), see also 

more of these forms of relief together Marine Nat. Bank v. Ward (35 Hun, 

or in the alternative. (Code Civ. Pro., 395). 
§ 682.) As to what papers may be used upon 

"Astomeaningof the words "actual the motion, see Steuben Co. Bank v. 
appUcation of the attached property," Alberger (75 N. Y., 179 ; reversing S. 
etc., aa used in aection 682, Code Civ. C, 14 Hun, 379), Trow Printing, etc.. 
Pro., and Ihat they do not apply to a Co. v. Hart (supra), Godfrey v. God- 
mere levy upon the property under ex- frey (75 N. Y., 434), Ives v. Holden 
ecution, see Woodmansee v. Rogers (14 Hun, 402), Pomeroy v. Ricketts 
(82 N. Y., 88; 8. C, 59 How. Pr., 402; (27 Hun. 242), Hirsch v. Hutchinson 
affirming S. C, 20 Hun, 285). (3 Civ. Pro. R. [Browne], 106; 8. C, 

As to who are authorized to make 64 How. Pr., 366), Reilly v. Sisson (31 

the application under this section, and Hun, 572), Smadbeck v. Sisson (31 

that a voluntary transferee from the Hun, 582), Sutherland v. Bradner (34 

attachment debtor may make it, al- Hun, 519), Thalheimer v. Hays (42 

though, by the transfer, he has ac- Hun, 93), Head v. Wollner (53 id., 

quired an interest in a part only of 615), Pach v. Orr (1 N. Y. Supp., 760; 

the attached property, the relief being 112 N. Y., 670); Am. Exchange Nat. 

limited to the vacating of the attach- Bk.v.Voisin (44 Hun, 85), Parringtonv. 

ment as to that part, see Trow's Print- Root (10 Misc., 347), Risk v. Appleman 

ing, etc., Co. v. Hart (85 N. Y., 500 ; (7 Misc., 133), Johnson v. Hardwood 
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Door & Trim. Co. (79 Hun, 407); 
Kirby v. Colwell (81 Huu, 385), Owl 
Cigar Co. v. Lidgerwood (7 Misc., 742), 
Strauss v. Vogt (23 Civ. Pro., 251), 
Central Nat. Bk. v. Fort Ann Woolen 
Co. (57 St. Rep., 316), Selsei- Bros. Co. 
V. Potter Produce Co. (77 Hun, 313), 
Weasels V. Boettcher (142 N. Y., 212), 
Thomas & Murray Marine Ins. Co. v. 
Dominick (22 N. V. Supp., 1096), Con- 
douris V. Imp. Turkish, etc., Co. (3 
Misc., 66), McEntee v. Aria (21 N. Y. 
Supp.,857), Eaves Costume Co. v. Pratt 
(2 Misc., 420), Smith v. Union Milk Co. 
(70 Hun, 348), Brown v. Wigton (45 
St. Rep., 135), Key West Building, 
etc., Assn. v. Bank of Kny West (45 
St. Rep., 152), MacDonald v. Kiefer- 
dorf (46 id., 176), Dietlin v. Egan (id., 
762), Sterna Pajier Co. v. Johnson (44 
id., 916), Dayton v. McEIwee Mfg. 



Co. (46 id., 139), Gwalter v. N. Y. 
Seal Plush & Tapestry Co. (id., 137), 
Gribbon v. Gauss (45 id., 825), Hodg- 
man v. Barker (128 N. Y., 601), Ever- 
itt V. Everitt Mf'g Co. (33 St. Rep., 
996), Brewster v. Van Camp (28 id., 
591), Stein v. Levy (55 Hun, 381), 
Haebler v. Bemharth (31 St. Rep., 
407), Buell v. Van Camp (6 N. Y. 
Supp., 365), Appleton v. Speer (id., 
511), Union Distilling Co. v. Union 
Pharmaceutical Co. (id., 539), Blynii 
V. Smith (4 id., 306), Empiie Ware- 
house Co. v. Mallett(.S4 Ilun, .IGl), Van 
Voorhis v. Webster (S5 Hun, 591), Kloh 
v. N. Y. Fertilizer Co., (86 Hun, 266). 
Defects in the affidavit upon which 
the warrant was granted, must be 
specified in the notice, in order to be 
relied upon on the motion. (Stevens 
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No. 272. 

Undertaking by Defendant, on Application to Discharge 

Attachment. 

(Code Civ. Pro., §688.) 

Whereas, the above named defendant, C. D., is about to 

apply to the Court \_or to Hon. A. O., judge of the 

Court] for the discharge of a warrant of attach- 
ment, issued in the above entitled action, against the prop- 
erty of [*] said defendalit, to M. N., sheriff of ■ ■ 

county, and levied by said sheriff upon property of said 
defendant : 

Now, therefore, we, E. P., of [merchant], and 

G. H., of [banker], do hereby. Jointly and sever- 
ally, undertake, promise and agree, to and with the said 
plaintiff, A. B., that the said defendant will, on demand, 
pay to the said plaintiff the amount of any Judgment which 
may be recovered in the above entitled action against the 

said defendant, not exceeding the sum of dollars,' 

with interest." 

Dated , 18—. 

E. F. 

G. H. 

[Acknowledgment and Justification of sureties, and ap- 
proval as in form No. 118.] 

V. Middleton, 26 Hun, 470; see, also, must be t:iken by answer. (Plimpton 

Allen V. Meyer, 73 N. Y., 1.) l' ^i'^elow 12 Abb. N. O ,20- S. C 

„ . •' ' ,. . , 2i) Hun, 362; rev' d on iuiolher point, 

To sustain an application under sec yj ]\(-_ y_ ^q'^^ i 

tion 632, Code Civ. Pro., by one claim- ^ §(.(, jjote 2 to form No. 122. 
ing a lien, as an attachment creditor, ' The amount is to be equal to amount 
to vacate a prior attachment, it is of plaintiff's demand, as stated in his 
necessary for him to establish, by legal affidavit, or, at the option of the def end- 
evidence, a subsequent valid levy under ant, to the appraised value of the prop- 
his attachment upon the same property erty attached, according to the in- 
covered by the prior attachment, (Tim ventory; or, if the application is to 
v Smith, 93 N. Y., 87; distinguishing, discharge only a part of the property 
Steuben Co. Bank V. Alberger, mpras/ attached, to the appraised value .f 
and Ruppert v. Haug, 87 N. Y., 141.) that portion. (Code Civ. Pro., § 688.) 

The opinion of his attorney, that ' The undertaking must be forth 

the subsequent lien has been secured, with filed with the clerk. A copy 

although put in the form of an affida- thereof, with a notice of the filing, 

vit, is not suiBcient. (Id.) must be forthwith served upon the 

The defense of statute of limitations plaintifE's attorney, etc. (^Code Civ 

cannot be raised upon the motion, but Pro., § 690 ) 
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Ko. 273. 

Undertaking where Application is made by Some, but not 
all, of Several Defendants. 

(Code Civ. Pro., § 689.) 

As in form No. 272 to [*], and from thence as follows : 

The defendants to M. N., sheriff of county, and 

levied by said sheriff upon property of said defendants : 

Now, therefore, we, E. F., of [farmer], and G. H., 

of [merchant], do hereby, jointly and severally, 

undertake, promise and agree, to and with the said A. B., 
plaintiff, that any judgment recovered against any of the 
defendants in the above entitled action, will be paid, on de- 
mand, not exceeding the sum of dollars,' with 

interest [or that any judgment which may be recovered in 
the above entitled action against the said C. D., either 
alone or jointly with any other defendant, will be paid on 

demand, not exceeding the sum of dollars, vrith 

interest].' 

Dated , 18—. 

E. F. 
G. H. 



No. 274. 

Notice of Motion to Discharge Attachment upon Giving 

Security. 

(Code Civ. Pro., § 689.) 

As in form No. 186 to [f], and from thence as follows : 
For an order discharging the attachment in this action upon 
giving security as required by law.' 

Dated , 18—. 

E. F., Attorney for Defendant, C. D. 
[Office address."] 

To J. K., Attorney for Plaintiff. 

■ See note 1 to last form, No. 273. See note 2 to last form No. 272. 

' This clause is to be Inserted where ' A two days' notice is required on 

proof is made by the applicant, as re- applications under section 689, Code 

quired by § 689, that the property be- Civ. Pro. 

longs to him separately. '' See note 2 to form No. 122. 
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No. 275. 

Notice of Exception to Sufliciency of Sureties in Unfler- 
taking Given on Discharge of Attachment. 

(Code Civ. Pro., § C90 ■) 

[Title of cause.] 

Sir — Take notice, that the plaintiff excepts to the suffi 
ciency of the sureties in the undertaking given by the 
defendant on the discharge of the attachment in the above 
entitled action. 

Dated , 18—. 

J. K., Attorney for Plaintiff. 
[Office address."] 
To E. F., Attorney for Defendant, C. D. 



No. 276. 

Aifidavit by Partner for Discharge of Interest in Partner- 
ship Property from Attachment. 

(Code Civ. Pro., § 693.) 

[Title of cause.] 

A. B., of , being duly sworn, says, that he, with 

C. D., compose the firm of A. B. & Co., engaged in the busi- 
ness of , at : ; that the interest of said C. D. 

in the goods and chattels of said partnership, has been 
seized in the above entitled action by M. N., sheriff of 

county, under a warrant of attachment issued to 

him against the property of the said C. D. 

That the deponent desires to obtain an order discharging 
the said attachment from the said interest of said C. D., in 
said goods and chattels, upon giving the undertaking in 
such case required by law.' 



[Jurat as in form No. 46.] 



A. B. 



' For forms of proceedings in justifi- should be substantially as in form No. 

cation of sureties, see forms under pro- 379. 

ceedings for arrest (Nos. 195 and 196). It vras held in Smith v. Orser (42 

See, also, Code Civ. Pro., sections N. Y., 132), that it was the duty of an 

578, etc. officer, in executing a warrant of at- 

* See note 2 to form No. 122. tachment upon the interest of one mem- 

' The form of notice of application, ber of a partnership, to take into his 
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No. 277. 

Undertaking, on Application by Partner, to Discharge 
Attachment from Partnership Property. 

(Code Civ. Pro., §694.) 

[Title of cause.] 

Whereas, a warrant of attachment was heretofore issued 
in the above entitled action, to M. N., sheriff of the county 
of , and said attachment has been levied upon the in- 
terest of the defendant, C. D., in the property of the copart- 
nership composed of said C. D. and A. B., and an application 

has been made [or is aboiit to be made] to the court, 

by said A. B., for a discharge of said attachment from said 
partnership property, upon giving security as required by 
law : 

Now, therefore, we, I. J., of , by occupation a 

merchant, and K. L., of , by occupation a merchant, 

do hereby, jointly and severally, undertake promise and 
agree, to and with said M. N., as such sheriff, that we 
will pay to him, on demand, the amount of any judgment 
which may be recovered against the said C. D. in the above 
entitled action, or which may be recovered against said 
C D. in any other action wherein the said A. B. is not a 
defendant, and wherein a warrant of attachment, or an exe- 
cution, may come to the said sheriff's hand, at any time 
before the warrant of attachment so levied as aforesaid is 
vacated or annulled, not exceeding the sum of dol- 
lars ' 

Dated , 18—. 

I. J. 
K. L. 

[Acknowledgment and justification by sureties, and ap- 
proval as in form No. 118.] 

possession the partnership property. Ct., 399) ; Sterrett v Third Nat. B'k 

This section, and the two following of Buflfalo (122 N. Y. 659, aflf'g S. C, 

ones were framed to prevent any 46 Hun, 22) ; Kauflfman v. Schoeflel 

hardship to the partner arising out of (46 Han, 571, aflPd without op. 113 N. 

this rule. (See note to Throop's Code, Y., 635), as to effect of levy upon firm 

§ 693, ed. of 1892.) property under attachment, etc. 

See, also, Staats v. Bristow (73 N. ' Not less than the value of the in- 

T., 264) ; Donnell v. Williams (21 Hun, terest of the defendant in the goods 

216); Buckingham v. Swezey (25 Hun, or chattels, seized by virtue of the 

84); Atkins v. Saxton, 77 N. Y., 195) ; attachment, as fixed by the court or 

Doane v. Lindsay (42 N. Y. Super, judge. If this value, in the opinion 
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No. 278. 

Order of Reference to take Proof as to value of Property 

Attached. 

(Code Civ. Pro., § 695.) 

[At, etc., as in form JNo 80 (where made by the court).] 
[Title of cause.] 

An application having been made by A. B., for the dis- 
charge of an attachment levied by M. N., sheriff of the 

county of , upon the interest of the defendant, 

C. D , in the partnership property of said A. B. and C. D., 
and due notice of said application having been given to the 
plaintiff in the above entitled action : 

'Now, on filing, etc. [stating papers read upon the motion],' 
and after hearing K. L., counsel for said A B., and O. H., 
counsel for said plaintiff [or no one appearing to oppose] : 

It is hereby ordered [or I do hereby order], that it be re- 
ferred to J P., of . as referee, to take proof of the 

value of the property attached [and as to the sufficiency of ' 
the sureties in the undertaking, proposed to be given by 
said A. B , to procure the discharge of said attachment]. 

Date [of judge's order]. 

A. O., Judge [or Justice] of the Court 

{wTiere order is made by iudge). 



No. 279. 

Notice of Motion for Discharge of Attachment upon giving 

Security. 

(Code Civ. Pro., g 696.') 

As in form No. 186 to [*], and from thence as follows: 
For an order discharging the property of the defendant, C. 

of the court or judge, is uncertaia, the 13 Abb , 433; S. C, 23 How., 106; 

sum to be such as the court or judge Rowles v Hoar, 61 Barb., 266.) Sec- 

dctermines. (Code Civ Pro., § 694.) tion 696 of Code Civ. Pro., changes 

' See note 4 to form No. 184, p 126. the rule laid down in those decisions. 

' It was held, under sections 240 and As the court may require the notice to 

241 of the Code of Procedure, that be given, it seems best, where prac- 

such an application was to be made ticable, to give it in advance of the 

ex parte. (See Sanborn v E. M. Co., application. 
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D. [or the interest of the defendant, 0. D., in the property 
of the firm of (insert name of firm)], from the attachment 

levied thereupon by M. N., sheriff of the county of , 

upon giving security as required by law/ 

Dated , 18—. 

B. F., Attorney for . 

[Office address.'] 
To T. R., Attorney for PUintiff. 



Article Fourth. 

forms relating to cases where there are two or 
more warrants against same defendant. 

(Code Civ. Pro , Ch. 7, Tit. 3, Art. 4.) 

No. 280. Order permitting junior attachment creditor to give undertaking to 
prevent release of foreign vessel. 
281. Order granting leave to junior attaching creditor to commence 
action jointly with the sheriff. 



No. 280. 

Order Permitting Junior Attachment Creditor to give Un- 
dertaking to Prevent Release of Foreign Yessel. 

(Code Civ. Pro., § 701.) 

[At, etc., as in form No. 80 (where made by the court).] 

[Title of cause.] 

It having appeared by the affidavit of E. F. [plaintiff in 

the above entitled action], dated , 18 — , that the 

[name of vessel], a foreign vessel belonging to the port of 

L , in the of [or that the (one-fifth) 

share of the defendant, C. D., in the (name of vessel) be- 
longing, etc.], has been attached by M. N., sheriff of the 

county of , under an attachment issued to him in 

an action in the Court, in which O. P. is plaintiff, 

and said C. D. is [a] defendant, and valued as prescribed in 
article second of title three of the Code of Civil Procedure, 

' This form applies to all notices, ex- For notice under that section, see form 
cept those prescribed by section 689. No. 374. 

' 3 See form No. 133, note 2. 
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and that said O. P. lias failed to give an undertaking to 
prevent the release thereof from said attachment," and a 
second warrant liaving been issued to said sheriff in the 
above entitled action, and the [said] plaintiff therein having 
applied for leave to file an undertaking as hereinafter 
mentioned ; 

Now, therefore, it is hereby ordered [or I do hereby 
order], that the plaintiff [E. F.J in the above entitled action 
have leave, within three days from the date of this order, 
to furnish the undertaking as required by section 701 of 
the Code of Civil Procedure, and if the said E. F. furnishes 
said undertaking within that time he shall have the same 
rights and privileges and be subject to the same duties and 
liabilities, with respect to said vessel and its proceeds and 
the subsequent proceedings relating thereto, as if his was 
the first warrant.i 

Date [of judge's order]. 

A. O., Judge [or Justice] of Court 

{where order is made by judge). 



JSTo. 281. 

Order Granting Leave to Junior Attaching Creditor, to 
Commence Action Jointly with Sheriff. 

(Code Civ. Pro., § 704.) 

[At, etc., as in form No. 80 (where made by the court).] 

[Title of cause.] 

It appearing by the affidavit of E. P. [the above named 
plaintiff], that a warrant of attachment was issued to M. N., 

sheriff of the county of ; on the day of 

, 18 — , in an action in which A. B. is plaintiff and 

the above named defendant, C. D., is defendant, and that 
said attachment was levied upon the property of said de- 
fendant on or about the day of , 18 — , and 

an inventory of said property has been duly returned ajid 
filed by said sheriff ; and that another attachment was issued 

on the day of , 18 - , in the above entitled 

action, and levied upon the property of said defendant sub- 
sequently to the above mentioned levy : 

' See note 1, page 180. 
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And it further appearing that said A. B. has neglected 
[or refused] to be joined with said sheriff in an action to be 
brought for the purpose of [state purpose of the action] 
[or that said A. B. has neglected {or refused)], to comply 
with the terms, conditions and regulations imposed by an 
order of this court [or of Hon. A. O., judge of this court], 
granting him leave to be joined with said sheriff in an ac- 
tion to be brought for the purpose of [state purpose of the 
action] [or said A. B. having neglected {or refused) to com- 
ply with the terms, conditions and regulations imposed upon 
him on the hearing of this application, with reference to the 
granting him leave to be joined with the said sheriff in an 
action to be brought for the purpose of (state purpose of the 
action)] ; and it appearing that due notice of this motion 
has been served upon the attorneys for said A. B., and 
ui)on said sheriff ; and after hearing O. P., of counsel for 
said plaintiff in the above entitled action, and I. J., counsel 
for [naming other counsel appearing] [or no one appearing 
to oppose], and on filing (name opposing papers)] : 

It is hereby ordered, that said E. F., the plaintiff in the 
above entitled action, have leave to bring and maintain an 
action for the purpose of [stating purpose], in the name 
of himself and said sheriff jointly, with like effect as if his 
was the first warrant. 

Date [of judge's order]. 

A. O., Judge [or Justice] of the Court 

{where made hy judge). 



Article Fifth. 

forms relating to proceedings after judgment in at- 
TACHMENT SUIT, AND TO RIGHTS OP PARTIES AND DUTIKS 
OF THE SHERIFF AFTER WARRANT IS VACATED OR A 1- 
TACHMENT DISCHARGED. 

(Code Civ. Pro., Ch. 7, Tit. 3, Art. 5) 

No 282. Petition for sale by sheriff of debts and tilings in action, under at- 
tachment. 

283. AflBdavit of sheriff accompanying last mentioned petition. 

284 Notice of application by sheriff for sale of attached debts and 
things in action. 

285. Order directing sheriff to sell debts and things in action. 

26 
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No. 286. Affidavit of defendant on application to be substituted for sheriff in 
suit on attached demand. 

287. Order substituting defendant in suit brought by sheriff, or by sheriff 

and plaintiff jointly, for property attached. 

288. Affidavit to procure order cancelling notice attaching real property. 

289. Order cancelling notice attaching real property. 



No. 282. 

Petition for Sale by Sheriff of Debts and Things in Action 
under Attachment. 

(Code Civ. Pro., § 708, subd. 5.) 

[Title of cause.] 
To the —^ Court : 

Tlie petition of A. B. respectfully shows, upon informa- 
tion and belief, that he is the plaintiff in the above entitled 
action ; that a warrant of attachment against the property 
of the defendant, C. D., was issued and delivered to the 

sheriff of the county of , on or about the 

day of , 18 — ; that said sheriff, under said warrant, 

levied upon the following property of the said defendant, 
to wit : 

[Here insert description of property attached.] 

That said sheriff has disposed of said property levied upon 
as follows : 

[Here state disposition of property by sheriff.] 

And your petitioner further shows, upon information and 
belief, that the following debts and things in action levied 
upon under said warrant remain uncollected by said sheriff, 
although said sheriff has used due diligence in endeavoring 
to collect the same, as will more fully appear by the affi- 
davit of [said sheriff] hereto annexed, to wit : 

[Here enumerate the debts and things in action remaining 
undisposed of.] 

And your petitioner prays that an order may be made by 
this court directing the sale of said debts and things in 
action remaining undisposed of, and for such other and 
further relief as may be proper. 

Dated , 18—. 

A. B. 

[Verification as in form No. 52.] 
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No. 283. 

Affldayit of Sheriff Accompanying Petition for Sale of 
DeMs, etc.. Attached. 

(Code Civ. Pro., § 708, subd. 5.) 

[Title of cause.] 
County, ss.: 

M. N., of , being duly sworn, says, that he is the 

sheriff of the county of ; that a warrant of atta!ch- 

ment was issued to him in the above entitled action against 

the property of the defendant on or about the day 

of , 18 — ; that he made a levy under said warrant 

upon property of said defendant, including the following 
debts and things in action of said defendant, to wit : 

[Here insert description of debts and things in action 
remaining uncollected.] 

That he has used due diligence in endeavoring to collect 
the said debts and things in action. 

That [here state the efforts made to collect said debts, 
etc., and where statements are made upon information and 
belief state sources of information and annex affidavit of 
informant, or account for not doing so].' 

M. N. 

[Jurat as in form No. 46.] 



No. 284. 

Notice of Application by Sheriff for Sale of Attached 
Debts and things in Action. 

(Code Civ. Pro., § 708, subd. 5.) 

As in form No. 170 to [*], and from thence as follows : 

For an order directing the sale by M. N., sheriff of , 

county, of the portion of the debts and things in action of 
the defendant, attached by said sheriff under a warrant of 
attachment issued to him in the above entitled action, re- 
maining uncollected by him, upon such terms, and in such 
manner, as to said court may seem proper [with costs of 
this motion], and for such other and further relief in the 
premises as to the court may seem proper. 

' See Note 3 to form No. 178. 
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That said motion will be made upon [the petition and 
affidavits], with copies of which you are herewith served.' 

Dated , 18—. 

I. J., Attorney for Plaintiff. 
[Office address.'] 
To K. L., Attorney for Defendant. 



No. 285. 

Order Directing Sheriif to sell Debts and things in Action 

Attached. 

(Code Civ. Pro., § 708, subd. 5.) 

[At, etc., as in form No. 80. J " 
[Title of cause.] 

On reading and filing the verified petition of A. B., the 

plaintiff in the above entitled action, dated , 18 — , 

accompanied with an affidavit, specifying fully all the pro- 
ceedings of M. N., sheriff of — county, by whom a 

levy was made under a warrant of attachment upon the 
property of the defendant in the said action since the levy 
under said warrant, the property attached, and the disposi- 
tion thereof ; and the affidavit of said sheriff, showing that 
he has used due diligence in endeavoring to collect the debts 
and other things in action attached, and that a portion 
thereof remains uncollected [and due notice of this appli- 
cation having been given to the defendant's attorney] :° 

It is hereby ordered, on motion of I. J., attorney for 
plaintiff [after hearing K. L., for the defendant (or no one 

' The affidavits and papers required remains uncollected. (Code Civ. Pro., 

are the petition of the plaintiff, ac § 708, subd. 5 ; see forms Nos. 282, 283. ) 

companied with an afildavit, specify- ' See note 2 to form No. 123. 

ing fully all the proceedings of the ' Notice of the application must be 

sheriff since the levy under the war- given to the defendant's attorney, if 

rant, the property attached and the the defendant appeared in the action, 

disposition thereof; and the affidavit If the summons was not personally 

of the sheriflE, showing that he has served on the defendant, and he did 

used diligence in endeavoring to col- not appear, the court may make such 

lect the debts and things in action at- order as to the service of notice as it 

tached, and that a portion thereof thinks proper. (Code Civ. Pro., §708, 

subd. 5.) 
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appearing to oppose)], and on filing [state opposing papers]:' 
that the said sheriff sell the said portion of said debts and 
things in action remaining uncollected, upon the following 
terms and in the following manner, to wit [here insert, direc- 
tions as to terms and manner of sale]. 



No. 286. 

AfBdayit of I>efendant on Application to he Substituted 
for Sheriff in suit on Attached Demand. 

(Code Civ. Pro., § 710.) 

[Title of cause.] 
County, ss.: 



C. D., of , being duly sworn, says, that he is the 

defendant in an action brought by A. B. against him, in 
which said action a warrant of attachment against the prop- 
erty of deponent was issued and delivered to M. N., sheriff 

of county, on or about the day of , 

18—. 

That a levy was made by said sheriff, under said warrant, 
upon certain property of deponent, including a demand of 
deponent against E. F. [describe demand.] 

That an action was afterwards brought in the 

Court by said sheriff [jointly with said A. B.] against the 
said E. F., to recover the amount of the said demand, 
which action is still pending and undetermined, and the 

place of trial therein is the county of [here state 

the condition of the action]. 

That by an order of the Court [or of Hon. A. O., 

judge of the : — Court], the said warrant of attach- 
ment has been vacated [or annulled ; or said attachment 
has been discharged]. 

And deponent prays, therefore, that he may be substi- 
tuted as plaintiff in said action, in place and stead of said 

M N. [and A. B.J 

CD 
[Jurat as in form No. 46. J 

' See note 4, page 136, to form No. 182. 
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No. 287. 

Order Substituting Defendant in Suit by Sheriif, or by 
Sberiif and Plaintiif Jointly, for Property Attached. 

(Code Civ. Pro., § 710.) 
[At, etc., as in form No. 80 (where made by the court).] 
[Title of cause.] 

It appearing by the affidavit of C. D., dated , 

18 — , that the above entitled action has been brought by 

M. N., sheriff of the county of [and A. B. jointly], 

to recover the amount of a demand owing to C. D. by E. F., 
seized with other property under a warrant of attachment 
issued to the said sheriff in an action in which [said] A. B. 
was plaintiff and said C. D. was [a] defendant, and the said 
warrant of attachment having been vacated [or annulled {or 
said attachment having been discharged)] by order of the 
court, dated , 18-^: 

Now, on motion of T. E,., of counsel for said C. D., it is 
hereby ordered, that said C. D. be and he is hereby substi- 
tuted in place and stead of said M. N. [and A. B.] as plain- 
tiff in the above entitled action [upon the following terms 
(add any terms imposed by the court, as a condition of 
grafting the order)]. 

Date [when made by judge] 

A. O., Judge [or Justice] of the ■. Court 

{where made by judge). 



Ko. 288. 

Affidavit to Procure Order Cancelling Notice Attaching 
Real Property in Attachment Suit. 

(Code Civ. Pro., §711.) 

[Title of cause.] 

County, ss.: 

C. D., of ■ , being duly sworn, says, that he is the 

defendant in the above entitled action ; that a warrant of 
attachment against the property of deponent was issued 

therein on or about the day of , 18 — _, and 

delivered to M. N., sheriff of — county : 
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That a notice of said attachment was filed in the county 

clerk's office of county on the day of 

, 18 — , at o'clock in the noon, of 

which notice a copy is hereto annexed, which said notice 
was recorded on the day aforesaid and indexed by said 
clerk in the book kept in his said office for the purpose of 
recording notices of the pendency of actions and indexed 
by said clerk to the name of the defendant, according to 
the direction of the attorney for the plaintiff, appended at 
the foot of said notice and subscribed by said plaintiff's 
attorney,' and affects the real property therein described: 

And deponent further shows, that the said warrant of 

attachment was, by an order of the Court [or of 

Hon. A. O., Judge of the Court], dated , 

18 — , vacated and annulled [or that said attachment has 
been discharged as to real property attached, by an order, 
etc. (as above)]. 

And deponent prays that the said notice may be cancelled 

of record by the clerk of county. 

CD. 

[Jurat as in form No. 46.J 



No. 289. 
Order Cancelling Notice Attaching Eeal Property. 

(Code Civ. Pro., § 711.) 

[At, etc., as in form No. 80.] 
[Title of cause.] 
On reading and filing the affidavit of C. D., dated ■ 



18 — , by which it appears that a warrant of attachment 
against the property of said C. D., defendant in said ac- 
tion, was issued and delivered to M. N., sheriff of 

county, on or about the day of 18 — , has 

been vacated and annulled [or has been discharged as to the 
real property attached, by order of the Court (or 

' The regnlarity of the notice must tion this notice differs from the case 

appear, so as to show that it afeets of a lis pendens. (See Code Civ. Pro., 

real property. (Jaffray v. Brown, 17 § 1674, Mills v. Bliss, 55 N. Y., 139.) 

Hun, 575.) See also Beman v. Todd (124 N. Y., 

The rule in regard to the cancella- 124.) 



208 Forms Relating to 

of Hon. A. 0., judge, of the Court)], and that a 

notice has been filed, for the purpose of attaching certain 
real property of said defendant, in the clerk's oflBce of the 

county of , on the day of , 18—, 

at o'clock in the noon : 

And it appearing that due notice of this motion has been 
given to the plaintiflf's' attorney in said action : 

Now, on motion of G. H , counsel for said defendant, 
after hearing J. K., attorney for the plaintiff, and on filing 
[name opposing papers] [or no one appearing to oppose] : ' 

It is hereby ordered, that the said notice be cancelled of 
record, by the clerk of county, in the manner re- 
quired by law. 



TITLE IV. 

forms relating to other provisional remedies. 

Akticle First. 

forms relating to receivers. 

(Code Civ. Pro,, Cli. 7, Tit. 4, Art. 1.) 

No. 290. Notice of application for appoint men t of receiver. 

291. Order to show cause why a receiver should not be appointed. 

292. Order appointing receiver. 

393. Notice of motion for reference to appoint receiver. 

294. Order of reference to appoint receiver. 

295. Summons to attend reference to appoint receiver. 
2m 6. Proposal of names to referee for receiver. 

297. Referee's report of appointment (if receiver. 

298. Notice of motion to nominate receiver. 

299. Order that a receiver be appointed, and for a reference to nominate 

a suitable person. 

300. Referee's report nominating receiver. 

301. Order confirming report made by referee, and appointing receiver 

302. Bond of receiver. 

303. Order of reference to appoint a receiver in creditor's suit. 

■ As the court may require notice to' application. (See § 711, Code Civ. 
be given, it is probably better, ordi- Pro.) 

narily, to give notice in advance of the •'See note 4 to form No. 182, page 

136. 
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No. 290. 
Notice of Application for Appointment of Eeceirer. 

(Code Civ. Pro., § 714) 

As in form No. 170 to [*], and from thence as follows : 
For the appointment of a receiver in the above entitled 
action of the partnership property of the firm of A. B. & Co. 
[or other property, describing it], and for such other and 
further relief as may be proper, with costs of the motion, 
[t] Such application will be made upon the pleadings [or 
complaint] and proceedings in said action [and upon the 
affidavits, with copies of which you are herewith served].' 

Dated , 18—. 

Yours, etc., 

E. P., Attorney for Plaintiff. 
[Office address.'] 
To (t. H., Esq., Attorney for Defendant. 



No. 291. 

Order to show tiause why Receiver should not he 

Appointed. 

(Code Civ. Pro., § 714.) 

[Title of cause.] 

On [the affidavits herewith served, and on the] complaint 
\or pleadings] and proceedings in this action, let the de- 
fendant show cause, on the day of next, 

before this court, at a Term to be held at - — , 

in the — of , at the opening of the court, or 

as soon thereafter as counsel can be heard, why a receiver 
should not be appointed of all the partnership property of 
the late firm oi A. B. & Co. \or other property, describing 
it], and why such other relief as may be just should not be 
granted to the plaintiff, with costs." 

And let a copy of said affidavit, and of this ord^ be 

^ Notice of llie application must be amendment to rule 37 made in ISS!, 

given to the adverse parLy, unless he only allowed lo shorten the time for 

has failed to appear in the action and notice of motion, except where they 

the time limited for his appearance were expressly provided for by statute, 

has expired. (Code Civ. Pi-o., § 714.) But see note 1 to form No. 162, page 

2 See note 2 to form No. J2J. \V1. 

8 Orders to show cause were by 

27 
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served upon said defendant [or upon J. K., attorney for 

said defendant], on or before the day of , 

18 — , personally, or by depositing the same, properly in- 
closed, in a post-paid wrajjper in the post-ofRce, in the 

— of , directed to said defendant [or to said 

attorney] at the of . 

Dated , 18—. 

A. O., Judge [or Justice] of the Court. 



No. 292. 
Order Appointing Receiver. 

(Code Civ. Pro., §713.) 

[At, etc., as in form No. 80.] 
[Title of cause.] 

Upon the summons and complaint [or pleadings] in this 

action, and upon the affidavit of I. J , dated , 18 — , 

and upon proof of due service of notice of this motion, and 
after hearing E. F., for the plaintiff, and K. It., for the de- 
fendant [and on filing (name any opposing papers ; or no 
one appearing to oppose)] : 

It is [*] ordered, that T. R., of — , be and he is 

hereby ai^pointed receiver of all the copartnershij) property 
of the firm of A. B. & Co. [composed of the plaintiff and 
the defendant' {or other property, describing it)], upon the 
said receiver executing, acknowledging and filing with the 
clerk of this court a bond in the form required by law to 

the people of this State in the penalty of dollars, 

with two sufficient sureties," to be approved as to its form 
and manner of execution by [a] judge of this court : 

And it is further ordered, that said receiver be empow- 
ered to take immediate charge of and to sell at his discre- 
tion, at public or private sale, the said property and assets 

' Where, in a copartnership agree- proper. (McElvey v. Lewis, 76 N. Y. , 

ment, no time is named for its con tinu- 373 ; see § 1947, Code Civ. Pro.) Seo 

ance, and no provision made for the also Hubbell v. Buhler (43 Hun, 82) ; 

settlement of its concerns upon disso- Wilcox v. Pratt (,)J id. 340, aiFd S. C, 

lution, it is dissolvable at the will of 125 N. Y. 688.) Also see am'd't to 

either of the partners. An action is § 713, Code Civ. Pro., by ch. 946 Laws 

maintainable for that purpose, and the of 1895, taking- effect Jan. 1, 1896; 

appointment of a receiver therein is Brush v. Jay (50 Hun, 446). 
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of said [copartnership], and to collect the debts due to said 
[copartnership] : 

And it is further ordered, that both the plaintiff and the 
defendant be and they are hereby enjoined fron., in any 
way, using, controlling, interfering with or encumbering 
said [copartnership] property [and from collecting any 
debts due to said (lirm), or paying out any money belong- 
ing to said (firm)], until the further order of this court." 



No. 293. 
Notice of Motion for a Reference to Appoint a Receiver. 

(Code Civ. Pro., §7l4.) 

As in form No. 170 to [*], and from thence as follows : 
For an order that it be referred to a referee to appoint a 
receiver of the copartnership property of, the firm of 
A. B. & Co. \_or other property, describing it], and for such 
other order or relief as may be just. 

That such motion will be made upon the pleadings and 
proceedings in this action and upon [name other motion 
papers], copies of which are herewith served upon you." 



Datec 


I — 




-, 18-. 












Yours, etc., 










E. 


F., Plaintiff's 
[Office address 


Attorney. 


Toe. 


H., 


, Esq., 


, Defendanfs 


Attorney. 





No. 294. 
Order of Reference to Appoint a Receiver. 

(Code Civ. Pro., §713.) 
As in form No. 292 to [*], and from thence as fol- 
lows : Hereby ordered, that it be referred to A. Y., Esq., 

' As to powers and qualifications of ceiver will be appointed, see Adee v. 

receiver, see note 1, page 319, and note Bigler (81 N. Y., 349), Shehan v. Ma- 

1, page 320, to form No. 303, "post; bar (17 Hun, 129), Mitchell v. Barnes 

McKelsey V. Lewis (3 Abb, N. C, 61), (23 Hun, 194), State Bank of Syracuse 

Chamberlain v. Greenleaf (4 Abb. N. v. Gill (23 Hun, 410), Lafond v. Deems 

C, 92). (81 N. Y., 507, rev'g S. C, 1 Abb. N. 

A non-resident or temporary resident C, 318) j Holland Trust Co. v. Consoli- 

is not qualified. (Id.) dated Gas, etc., Co. (85 Hun, 454). 

As to when and in what ^UJts a r&- ' See note 1 to form No. 299. 

= See note 2 to form No. 122. 
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of , to appoint a receiver of all the partnership 

property of the late firm of A. B. & Co. [or other propertj^, 
describing it], and that the said referee take from such re- 
ceiver security for the faithful discharge of his duties as 
receiver, to wit:' a bond, in a sum to be fixed by said 
referee, with two or more sufiicient sureties to be approved 
by [a] judge of this court, and file the same with the clerk 

of this court [or of the county of J. 

And it is further ordered, that upon the filing of such 
security and of the said referee's report, such receiver shall 
be vested with the usual rights and powers of receivers 
under this court [add any special powers that may be neces- 
sary], and that thereupon the defendant, C. D., deliver to 
said receiver all the partnership property of the late firm 
of A. B. & Co. [or other property, describing it], upon his 
demand.' 

Fo. 295. 

Summons to Attend Reference for Appointment of Re- 
ceiver. 

(Code Civ. Pro., § 713.) 

[Title of cause.] 

To E. F., Esq., Defendant's Attorney [or to C. D., De- 
fendant\ 

You are hereby required to attend before the undersigned, 

the referee appointed by the Court, to appoint a 

receiver in this action, at his office. No. street, 

in the city of , on the day of next, 

at o'clock in the noon, when said referee 

wlLL receive proposals for a receiver under the order of 

court, dated , 18 — , a copy of which has been 

served upon you [if addressed to the defendant in a credi- 
tor's suit, add, when necessary] ; the personal attendance 
of the defendant, C. D., is required for the purpose of ex- 
amination. 

Dated , 18—. 

A. T., Referee. 

F. J., Plaintiff's Attorney. 
[Office address.'] 

' See note 1, p 219, to form No. 303. * See note 3 to form No. 133. 
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No. 296. 
Proposal of Names to Referee. 

(Code Civ. Pro., §713.; 

[Title of cause.] 

For receiver of the estate \or partnership property ; or 
rents and profits of the estate {or property)], mentioned in 

the order of this court, dated on the day of , 

18—, the above named plaintiff \or defendant] proposes 

K T., of No. street, in the city of , 

counsellor-at-law, and the said N. T. offers I. J., of , 

and K. L., of , as his sureties. 

Dated '- , 18—. 

E. F., Plaintiff '' s Attorney. 
[Office address.'] 



No. 297. 
Referee's Report of Appointment of Receiver. 

(Code Civ. Pro., § 713.) 

[Title of cause.] 
To the Court : 

In pursuance of an order of this court, made in the above 

entitled action, dated the day of , 18 

whereby it was referred to the undersigned to appoint a re- 
ceiver of all the partnership property of the late firm of 
A. B. & Co. \or other property, describing it], and to take 
from such receiver proper security, I, J. L., the referee 
named in said order, respectfully report, that I have been 
attended on said reference by the attorneys and counsel of 
the plaintiff [or both [or all) the parties to this action], and 
thereupon proceeded with the matters so referred. 

That N. F., of , was proposed on the part of the 

[plaintiff] as such receiver ; and that no objection being 
made to his appointment [and no person proposed by the 
defendant], and the said N. F. appearing to me to be a tit 
and proper person for such trust, I have appointed him re- 
ceiver as aforesaid. 

I See note 2 to form No. 133. 
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That the said N. F. offered as sureties I. J. , of , 

and K. L., of , and being satisfied by their affida- 
vits [and other proofs] tljat they were each of them worth 
the sum of dollars, over and above all their liabili- 
ties, I approved of them as such sureties. 

That the said N. F., I. J. and K. L., thereupon, jointly 
and severally, executed, and duly acknowledged, a bond, in 
the form required by law, to the people of this State, in the 

penalty of dollars, conditioned for the faithful 

discharge of his duties as receiver aforesaid. 

That I have caused the said bond, with my approval in- 
dorsed thereon, and the afiidavits of justification of said 
sureties, to be filed with the clerk of the county of . 

All of which is respectfully submitted.' 

Dated , 18—. 

I. L , Referee. 



No. 298. 
Notice of Motion to Nominate Receiver. 

(Code Civ. Pro., § 713.) 

As in form No. 168 to [*], and from thence as follows : 
For an order of reference to a referee to be appointed by 
the court, to nominate and report to the court a suitable 
person to be appointed receiver of aU the partnership prop- 
erty of the late firm of A. B. & Co. \or other property, de- 
scribing it], and to report as to the amount of the security 
to be required, and the sufficiency of the sureties proposed, 
and for such other order as may be just. 

Dated , 18—. 

E. F., Plaintiff's Attorney. 
[Office address. ""] 

To T. R., Defendant' s Attorney. 



No. 299. 

Order that a Keceiver be Appointed, and for a Reference 
to Nominate a Suitable Person as such Receiver. 

(Code Civ. Pro., §713.) 

As in form No. 174 to [*], and from thence as follows : 

' See note 1 to form No. 399. ' See note 8 to form No. 123. 
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Ordered, tliat a receiver be appointed of all the partnership 
property of the late firm of A. B. & Co. [or other property, 
describing it] ; and it is further ordered, that it be referred 

to I. L., Esq., of , to report the name of a suitable 

person to be appointed such receiver, and to report the 
names of the sureties offered by him, with the amount for 
which they should become liable, and their responsibility 
for the same." 



No. 300. 
Referee's Report Nominating Receiver. 

(Code Civ. Pro., § 714.) 
[Title of cause.] 

To the Court : 

In pursuance of an order of this court, made in the above 

entitled action, dated the day of , 18—, 

whereby it was referred to me to report the name of a 
suitable person to be appointed receiver of all the copart- 
nership property of the late firm of A. B. & Co. [or other 
property, describing it], the amount of security to be given 
and the names and responsibility of the sureties, I, the 
referee named in said order, respectfully report : 

That I have been attended, on said reference, by the 
attorney and counsel of the parties to this action and there- 
upon proceeded with the matters so referred ; that, in my 
judgment, the amount of security to be given by the re- 
ceiver should be the sum of dollars ; that N. F., of 

, was proposed as receiver, on the part of the plain- 
tiff, and that J. K., of , was proposed on the part 

of the defendant, and that, upon due examination, it ap- 
peared to me that the said N. F. was better fitted to execute 
the trust of such receivership than the said J. K. ; where- 
fore, I recommend him as a suitable person to be appointed 
receiver, as aforesaid. 

That the said N. F. offered as his sureties I. J., of , 

and Gr. H., of , and being satisfied by their respective 

affidavits [and other proof] that they were each worth the 

'The appointment of a referee to ized by section 827, Code Civ. Pro.; 
appoint a receiver, or to report as to a (Matter of Gillespie v. MulhoUand, 
suitable person as receiver, is author- 12 Misc., 44.) 
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sum of dollars, over and above all their liabilities 

I approve and recommend them as such sureties. 

That the said N. F., I. J. and K. L. thereupon, jointly 
and severally, executed a bond, in the form required by 
law, to the people of the State of New York, in the penalty 

of dollars, conditioned for the faithful discharge 

of his duties as such receiver ; which bond appeared to 
me sufficient, in form and substance, and is herewith sub- 
mitted.' 

Dated , 18—. 

I. L., Referee. 

No. 301. 

Order Confirmiug Report Made by Referee and Appointing 

Receiver. 

(Code Civ. Pro., §713.) 
[At, etc., as in form No. 80. J 
[Title of cause.] 

On reading and filing the report of I. L., a referee ap- 
pointed by the court, on the day of ■ , 18 — , 

to report the name of a suitable person for receiver, in this 
action, and what security should be required, and on motion 
of E. F., counsel for the plaintiff, and after hearing A. P., 
counsel for the defendant : 

Ordered, that the said report be confirmed ; and that 
N. F., of , be appointed receiver of all the copart- 
nership property of the late firm of A. B. & Co. \or other 
property, designating it], and that I. J. and K. L., the sure- 
ties named in said report, be approved as sureties for the 
said receiver ; and that the bond heretofore approved by 
the said referee be filed with the clerk of the county of 

, and that the appointment of the said receiver shall 

date from the time of the filing of such bond : 

And it is further ordered^ that the said receiver shall be 
vested with the usual powers and riglits, and be subject to 

1 In references other than for the nesses shall he signed by them, and 

trial of the issues in an action, or for the report of the referee shall be filed 

computing the amount due in fore- with the testimony. (Gen. Rules of 

closure cases, the testimony of the wit- Practice, No. 30 ) 
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the usual liabilities of receivers of this court. [Add any 
special directions that may be necessary.] 



No. 302. 
Bond of Receiver. 

(Code Civ. Pro., §715.) 

Know all men hy these presents: That we, E. F., of 
-, merchant, and I. J., of , merchant, and 



K. L., of , banker, are held and firmly bound, unto 

the people of the State of New York, in the sum of 

dollars, lawful money of the United States, to be paid to 
the said people of the State of New York, for which pay- 
ment, well and truly to be made, we bind ourselves, our 
heirs^ executors and administrators, jointly and severally, 
firmly by these presents. 

Sealed with our seals. 

Dated the — -. day of , 1€— . [*1 

Whereas, by an order of the [Supreme] Court of the 

[State of New York], made at a Term thereof, 

bearing date the day of , 18 — , in an action 

wherein A. B. was plaintiff, and C. D. and others were de- 
fendants, the above bounden, E. F., was appointed receiver 
of all the partnership property of the late firm of A. B. & 
Co. \oT other property, describing it {or it was referred to 
I. L. to appoint a receiver of, etc., and to take due security 
from such receiver ; and, whereas, the said referee has ap- 
pointed the above bounden, E. F., such receiver)], pursuant 
to the provisions of the Code of Civil Procedure. 

Now, therefore, the condition of this obligation is such, 
that if the said above bounden, E. F., shall faithfully dis- 
charge his duties as such receiver, then this obligation shall 
be void, otherwise to be and remain in full force and virtue. 



Sealed and dt^livered in 
presence of 



E. P. 


[L. S.] 


I. J. 


[L. S.] 


K. L. 


[L. S.] 
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[Acknowledgment and justification of sureties as in form 
No. 118.] 

I approve of tlie within bond, as to its form and manner 
of execution, and as to the sufficiency of the sureties. 

Da-ted , 18—. 

A. O., Judge [or Justice] of the Court 

[or I. L., Refer ee'l. 



No. 303. 

Order of Reference to Appoint a Receiver in a Creditor's 

Suit. 

(Code Civ. Pro., § 713.) 

As in form No. 292 to [*], and from thence as follows : 

Ordered, that it be referred to I. L., Esq., of , to 

appoint a receiver of the estate and property, real and per- 
sonal, things in a(?lion, debts, equitable interests and other 
effects of the said defendant, C. D., and which belonged to 
him, or were held in trust for him at the time of commenc- 
ing this action, or in which he had any beneficial interest, 
except such property as is, by law, exempt from execution, 
and also except where such trust has been created by, or 
the fund so held in trust has proceeded from, some person 
other than the said defendant [if there be property which 
the plaintiff seeks to subject to his execution, after remov- 
ing incumbrances, add], and of the property hereinafter 
described, and the rents, issues, income and profits thereof, 
to wit [describing property]. 

And it is further ordered, that the said referee take from 
such receiver security for the faithful performance of his 

trust, to wit : a bond in the sum of dollars, with 

two or more sufficient sureties, to be approved by said 
referee, and file the same with the clerk of this court [or of 
the county of ]. 

And it is further ordered, that, upon the filing of such 
security and of the said referee's report, such receiver shall 
be vested with the usual rights and powers of receivers 
under this court ; and the said defendant, C. D., is hereby 
ordered to appear before the said referee, and assign, con- 



IIeoeIveeS. glD 

Vej, transfer and deliver over to such receiver [*], on oath, 
and under the direction of the said referee, the estate, prop- 
erty, choses in action and effects as to which such receiver is 
appointed' as aforesaid, with all the vouchers and papers re- 
lating thereto, as well as, from time to time, to produce such 
books and papers, and submit to such examination, as the 
said referee shall direct, in relation to the property or effects 
which he is directed to assign or deliver over ; and also that 
said C. D. execute and deliver to said receiver [under the 
direction of said referee] a general assignment of such prop- 
erty and effects ; and also [if there be real estate sought to 
be reached] execute, acknowledge and deliver to said re- 
ceiver [under the direction of said referee], a conveyance 
and assignment of the real estate mentioned in said com- 
plaint, and of tlie rents, issues and profits thereof ; and that 
the plaintiff be at liberty to examine witnesses before the 
said referee in relation to the real estate, leasehold, chattels 
real and personal and equitable interests, things in action 
and effects of the said defendant, C. D. ; and also as to any 
matter charged in the said complaint and not admitted by 
the said defendant, on such examination, so far as neces- 
sary to carry out this order ; and it is also ordered, that the 
receiver, when so appointed, shall have general power and 
authority to sue for, and collect, any of the debts, demands 
and rents belonging to the said defendant, C. D., which 
may be transferred to him, and to compromise and settle 
such as are unsafe, or of a doubtful character [he may also 
sue, in the name of the defendant, where it is necessary or 
proper so to do] ; but the said receiver will not, in his ac- 
counts, be allowed for the costs of any suit brought by him 
against an insolvent from whom he is unable to collect 
his costs, unless such suit is brought by order of the court, 
or by the consent of all persons interested in the funds in 
his hands. 

And the tenants of such real estate of the debtor, C. D., 
as may also be assigned or transferred to the said receiver, 

' The direction for the delivery of a party for a contempt, in refusing to 
the property to the receiver, is not deliver over the property to the re- 
necessary to complete the title of the ceiver. (P«r Van Vorst, J., McKelsey 
receiver to the property, but is neces- v. Lewis, 3 Abb. N. C, 62.) 
sary to uphold a proceeding to punish 
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are to attorn to such receiver ; or the receiver may, when 
necessary, apply for an order that any of such tenants 
attorn and pay rents to him ; and such receiver is hereby 
permitted to make leases, from time to time, as may be 
necessary, of any such real estate, for a term not exceeding 
[one year]. 

It is also hereby made the duty of the said receiver, vsdth- 
out any unreasonable delay, to convert all the personal estate 
and effects vrhich may be assigned or delivered over to him 
into money ; but he is not to sell any real estate, vs^ithont 
the special order of the court, although he may sell des- 
perate debts and other doubtful claims to personal prop- 
erty, by public auction, giving at least ten days' public 
notice of the time and place of such sale. 

Before making such appointment, said referee shall ascer- 
tain whether a receiver be already appointed of the estate 
and effects of the said defendant ; and if there should be, 
and if the referee appoints him to be the receiver in this 
action also, then all the rights and powers herein provided 
shall attach to such present receiver. ' 



Article Second. 



FORMS RELATING TO DEPOSIT, DELIVERY OR CONVEYANCE 

OP PROPERTY. 

(Code Civ. Pro., Ch. 7, Tit. 4, Art. 2.) 

No. 304. Notice of motion to compel a deposit in court of money or property. 

305. Order for payment or deposit in court of money or property 

306. Order requirmg sherifi to take and deposit money or other personal 

property. 



No. 304. 

Notice of Motion to Compel a Deposit in Court of Money or 

Property. 

(Code Civ. Pro., § 717.) 

[Title of cause.] 

Sir — Take notice, that upon the pleadings [and examina- 
tion of the defendant] in this action the plaintiff will move, 

' A creditor is not disqualified for a State cannot be a receiver. (Cham- 
receivership, but a non-resident of the berlain v. Greenleaf, 4 Abb. N. C, 92.) 
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at a Term of the Court, to be held at 

, on the day of , 18—, thg,t the 

defendant be required to pay into or deposit in court, or 

deliver to the plaintiff, the sum of dollars [or the 

following property, viz.:], the same being admitted to be 
due [or to belong] to the plaintiff, and to be in the defend- 
ant's possession or under his control [or to be held by the 
defendant as trustee for the plaintiff], and for such other 
and further relief as may be just [with costs of this motion]. 

Dated , 18—. 

Yours, etc., 

B. F., Plaintiff's Attorney. 
[Office address.'] 
To I. L., Esq., Defendant s Attorney. 



No. 305. 
Order for Payment or Deposit of Money or Property. 

(CodeCiv. Pro, §717.) 

[At, etc., as in form No. 80.] 
[Title of cause or proceeding.] 

On reading and filing notice of motion, with proof of due 
service on the defendant, and the answer [or examination] of 

the defendant whereby he admits that the sum of 

dollars [or the following described property, describing itj, 
being the subject of this action [or proceeding], is due to 
[or belongs to {or is held by the defendant as trustee for)] 
the plaintiff, and is in the defendant's possession or under 
his control [and on reading and filing (specify any opposing 
papers)], and, on motion of T. R., for the plaintiff, and I. J., 
for the defendant [or no one appearing to oppose] : 

It is hereby ordered, that the defendant pay [or deliver] 
to the clerk of this court" [or to the plaintiff, on his giving 

security (stating what security)], within days after 

the date [or after service upon him of a copy] of this order 
the said sum of dollars [or the said property], sub- 
ject to the further direction of this court. 

' See note 2 to form No. 123. Code Civ. Pro., section 745; Rule 08, 

' As to disposition of money paid Gen. Rules of Practice, 
mto court by officer receiving it, see 
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No. 306. 

Order Requiring SlieriJf to Tajie and Deposit, etc.. Money 
or other Personal Property. 

(Code Civ. Pro., § 718.) 

[At, etc., as in form No. 80. j 
[Title of cause.] 

This court having by an order made at a Term 

thereof, held at , on the day of , 

18 — , directed that the defendant pay [or deliver] to the 
clerk of this court [or to the plaintiff on his giving security 
as required by said order, viz.: (state security)], vrithin 

days after the date of said order, the sum of 

dollars [or the following property, describing it], and it ap- 
pearing by the affidavit of , dated , 18 — , 

that said direction has been disobeyed by the defendant, 
and due notice of this motion having been given to the 
defendant's attorney : 

Now, on motion of E. F. for the plaintiff, and after hear- 
ing C. M. for the defendant, and on reading [specifying op- 
posing papers {or no one appearing to oppose)], it is hereby 
ordered and required, that M. N., sheriff of the county of 

, take and deposit [or deliver] the said money [or 

property] in conformity with the directions of this court 
contained in said order, as above recited. 



Tender and Other Oeeers. 223 



CHAPTER YIII. 

FOKMS RELATING TO MISCELLANEOUS INTERLOCUTORY PRO- 
CEEDINGS AND REGULATIONS OF PRACTICE. 

TITLE I. Forms relating to tender and other ofEers and requests to th(. 

adverse party. 
TITLE II. Forms relating to proceedings upon the death or disability of a 

pai'ty, or the transfer of his interest. 
TITLE III. Forms relating to motions and orders generally. 
TITLE IV. Forms relating to miscellaneous practice regulations. 

TITLE I. 

FORMS RELATING TO TENDER AND OTHER OFFERS AND RE- 
QUESTS TO THE ADVERSE PARTY. 
(Code Civ. Pro., Ch. 8, Tit. 2.) 
No. 307. Notice of payment into court of amount tendered by defendant. 

308. Offer by defendant to liquidate damages conditionally. 

309. Offer by defendant to allow judgment to be taken against him. 

310. Notice of acceptance by plaintiff of offer of defendant. 

311. Notice of acceptance by defendant of plaintiff's offer of judgment 
313. Judgment for plaintiff on filing defendant's offer and acceptance^ 

313. Offer by plaintiff when defendant sets up a counterclaim. 

314. Judgment on acceptance by defendant of offer of plaintiff. 



No. 307. 

Notice of Payment into Court of Amount Tendered by De- 
fendant. 

(Code Civ. Pro.,§ 732.) 

[Title of cause.] 

Sir — Take notice, that the amount of dollara, 

together with the costs of this action to the time of such 
tender, heretofore tendered to you [or to the plaintiff] on 

the day of , 18 — , in the above entitled 

action, has been paid into court on the day d 

, 18-.' 

Yours, etc., E. F., Defendanfs Attorney. 

[Office address."] 

To T. R., Plaintiff's Attorney. 

■ In order to make a tender before must pay the money into court, and 
suit brought available, the defendant allege that fact in his answer (Becker v. 
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No. 308. 
OfiFer by Defendant to Liquidate Damages Conditionally. 

(Code Civ. Pro., §736.) 

[Title of cause.] 

SiK — Take notice, that the defendant hereby offers, pur- 
suant to statute, that if he fails in his defense in the above 
entitled action, the damages may be assessed at the sum of 

dollars.' 

Bated , 18—. 

Yours, etc., 

E. F., Defendants Attorney. 
[Office address.'] 
To I. J., Esq., Plaintiff'' s Attorney. 



No. 309. 
Acceptance by PlalntiiF of Offer to Liquidate Damages. 

(Code Civ. Pro., § 736.) 
[Title of cause.] 

Sir — Take notice, that the plaintiff accepts the offer of 



Boon, 61 N. Y., 317), or must other- 
wise give notice of its payment. (Plat- 
ner v. Lehman, 26 Hun, 374.) If he 
fails to do so, the plaintiff may return 
the answer as a nullity. But the jilain- 
tiff cannot, after he has taken issue on 
the answer, avail himself of the objec- 
tion, and the defendant, in such case, 
is entitled to judgment if he, on the 
trial, establishes the tender. (Platner 
V. Lehman, swpra.) 

It was held, however, in Becker v. 
Boon {swpfd), that the omission to al- 
lege the tender in the answer, is not 
waived by going to trial where other 
issues are made by the answer ; and 
to same effect, see Bull's Head Bank 
V. Koehler (1 City Ct., 264). 

Under sections 731, 732 arid 733 of 
the Code of Civ. Pro. (being from 2 
R. S., 553, §§ 20, 21 and 22), the ten- 
der may .be made in the action at any 
time before the trial, and, it would 
seem, need not be pleaded, but may 
be given in evidence under the notice. 
(But see Aaendorf v. Meyer, 8 Week. 
Dig., 415 [N. Y. C. P., Gen. T.]j S. 
C, 8 Daly, 278.) 

The tender must be made uncon- 
ditionally, and the money paid into 



court. (Cass v. Higenbotam, 27 Hun, 
406.) See, however, S. C, rev'd 100 
N. y., 218, as to cases in which pay- 
ment into court is required and as to 
the class of tendera to which § 732 of 
Code Civ. Pro., refers. 

A tender made after the commence- 
ment of an action, without a tender 
of costs and without an order, permit- 
ting a tender without costs, is insuffi- 
cient to make oiit a defense. (Katon 
V. Wells, 22 Hun, 123; aff'd, 82 iS". Y., 
576.) 

The notice must be served before 
th6 trial, and within ten days after tlie 
tender. (Code Civ. Pro., § 732.) See 
further as to effect of tender, and pay- 
ment into court, under sections 731 and 
732 of Code Civ. Pro., Taylor v. Brook- 
lyn Elevated Kailroad Co. (119 N. T., 
561); Wilson v. Doran (110 id., 101 
rev'g 8. C. 46 Hun, 88); Halpin v. 
Phenix Ins. Co. (118 id., 165); EUen- 
Bteln V. Klee (12 Misc., il2); Kieman 
V. Met. Life Ins. Co., (13 id., 39, 40); 
Nelson v. Loder (55 Hun 173). 

" See form No. 122, note 2. 

' The notice must be served with the 
answer. (Code Civ. Pro., § 736.) 

* See note 2 to form No. 122. 
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the defendant in this action-, that if he fails in his defense 
in said action, the damages may be assessed at the sum of 
dollars.' 

Dated , 18—. 

Yours, etc., 

I. J., Plaintiff'' s Attorney. 
[Office address.''] 
To E. P., Esq., Defendant's Attorney. 



No. 310. 



Offer by Defendant to Allow Judgment to be Taken against 

Him. 

(Code Civ. Pro., § 738.) 

[Title of cause.] 

Sir — Take notice, that the defendant [C. D.] hereby offers 
to allow judgment to be taken against him in the above 

entitled action for the sum of dollars [and interest 

thereon from the day of , 18 — ] \or for the 

recovery of the following described property, viz. ; or to the 
effect that, etc.], with costs.' 

Dated , 18—. 

E. F., Defendant s Attorney. 

[Office address.*] 

To I. J., Esq., Plaintiff's Attorney. 

[Add affidavit as in form No. 314, substituting word "de- 
fendant" for "plaintiff" where it occurs therein.] 

'The acceptance must be sei-ved In a suit against co-pat-tners one 

with or before the i;otice of trial, cannot malie an offer of judgment, 

(Code Civ. Pro., § 736.) unless tiiere is evidence that the other 

' See note 2 lo furui Nu 122. approved ( r raliQed it. CWced v. Berg- 

'Thejirovisionscf section 385 of the stresser, 2 Law Bill , 50.) See, also. 

Code of Procedure, corresponding Garrison v. Garrison (67 How. P. R., 

with those of section 738, Code Civ. 271 ) Bannermau v. Quackenbugh (7 

Pro., giving defendant costs where Civ. Pro. R., 428 ; 9 id., 108), Trier v. 

plaintiff does not accept an offer of Hermann (115 N. Y. 163, aff'g S. C, 

judgment arid fails to obtain a more 44 Hun, 489), Leslie v. Walrath (45 

favorable one, apply to foreclosure Hun, 18). Bulger v. Rosa (il id., 435), 

suits where a personal judgment Smith v. Ke;r (49 Hun, 29), Berger v. 

against the obligor for deficiency is Varrelman (12 N. Y. Supp. 641). 

asked. (Bathgate v. Haskin, 63 N. See note 1, p. 228, to form No. 314. 

Y 261 ) *See note 2 to form No. 122. 
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No. 311. . 
Acceptance by Plaintiff of the Offer of Defendant. 

(Code Civ. Pro., §738.) 

[Title of cause.] 

Sir— Take notice, that the plaintiff hereby accepts the 
offer of the defendant [C. D.J in the above entitled action, 
to allow judgment to be taken against him for the sum of 

dollars [and interest thereon from the day 

of , 18 — ] [or for the property therein specified ; or 

to the effect that, etc.], with costs ' 

Dated , 18—. 

Yours, etc., 

I. J., Plaintiff'' s Attorney. 
[Office address."] 
To B. F., Esq., Defendant's Attorney. 
[Add affidavit as in form No. 314, substituting "word 
"acceptance" for "offer."] 



No. 312. 
Acceptance by Defendant of Plaintiff's Offer for Judgment. 

(Code Civ. Pro., § 739.) 

[Title of cause.] 

Sir— ^Take notice, that the defendant in the above enti- 
tled action, accepts the offer of the plaintiff therein, to 
allow judgment to be taken against him for the sum of 

dollars [and interest thereon from the 

day of , 18 — ], with costs [or against the defendant 

for the sum of dollars (and interest thereon from the 

day of , 18 — ), and ^gainst the plaintiff for 

costs].' 

Dated , 18—. 

Yours, etc., 

E. F., Plaintiff's Attorney. 
[Office address.'] 
To I. J., Es(l., Defendant's Attorney. 
[Add affidavit as to authority as in form No. 314, substi- 
tuting therein the word "defendant" for "plaintiff" where 
it occurs, and word "acceptance" for "offer."] 

' See note 1, p. 328, to form No. 314, See note 3 to form No. 132. 
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No. -313. 
Judgment for PlaintiflF on Filing Offer and Acceptance. 

(Code Civ. Pro., § 738.) 

[Title of cause.] 

Judgment of the day of 18 . 

On filing tlie summons and complaint in the above enti- 
tled action with the offer of defendant, and proof of due 
acceptance of said offer by the plaintiff, and on motion of 
I. J., attorney for the plaintiff, it is adjudged, that A. B., 
the plaintiff, recover from and against C. D., the defend- 
ant, the sum of dollars [or the following described 

property, viz. ; or stating other relief], with the costs of this 

action, amounting to the sum of dollars [making 

together the sum of dollars]. 

J. L., Cler^ of County. 



No. 314. 
Offer by Plaintiff, when Defendant sets up a Counterclaim. 

(Code Civ. Pro., § 789.) 

[Title of cause.] 

SiE — Take notice, that the plaintiff offers to allow judg- 
ment to be taken in the above entitled action against him 

for the sum of dollars [and interest thereon from 

the day of , 18 — ], with costs [or against the 

defendant for the sum of dollars, and against the 

plaintiff for costs]. 

Dated , 18—. 

Yours, etc., 

I. J., Plaintiff's Attorney. 
[Office address.'] 
To E. F., Esq., Defendant s Attorney. 

County, **.; 

I. J., of , being duly sworn, says, that he is the 

attorney for the plaintiff in the above entitled action ; that 
he is duly authorized by the plaintiff to make the foregoing 

' See note 2 to form No. 133. 
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offer, subscribed by deponent, in behalf of the plaintiff in 

said action." 

I. J. 
[Jurat as in form No. 46. J 



No. 315. 
Judgment on Acceptance by Defendant of Offer of Plaintiff". 

(Code Civ. Pro., §739.) 

[Title of cause.] 
Judgment of the day of , 18 — . 

On filing the summons, comj)laint and answer in the above 
entitled action, and the offer of the plaintiff, with proof of 
due acceptance thereof by the defendant, and on motion of 
attorney for the defendant [or plaintiff]; 

It is adjudged, that the defendant recover from and 

against the plaintiff the sum of dollars, with 

dollars costs [or that the plaintiff recover from and against 
the defendant the sum of dollars, and that the de- 
fendant recover from and against the plaintiff the costs of 

this action, amounting to the sum of dollars] 

[making together the sutii of dollars]. 



J. L., Clerk of - 



County. 



' Unless the offer or the acceptance 
is subscribed by the party making it, 
it must be snbsci'ibed by his attorney, 
and he must annex the foreg'oiug' 
affidavit. (Code Civ. Pro., § 710.) 
An offer of jiifl;,'-ment, signed by the 
defendant's ultorney, is a nullity un- 
less vorilied, a3 required by Ihis 
section. (JIcFarren v. St. Jdhn, 14 
Hun, 387.) S(!C, ulso, Leslie v. Wal- 
rath (45 Hun, IS), Smith v. Kerr (45 
Hun, IS), Smith V. Kei-r (f9 id., 29), 
Citizens' Nat. B.ank of Towanda v. 
Shaw (4(5 Hun, 589 ) 

The defendant's attorney cannot, 
after judgment for the plaintiff for a 
sum le.^3 than the olfei', be allowed to 
amend his offer by annexing thereto 
his affidavit of his authority to make 
it. (Riggs V. W.-iydplI, 17 Hun, 515.) 

On appeal in the latter case from 



the order refusing fm allow the amend- 
ment, the Couit of Appeals in dis- 
missing the appeal, said : "We concur 
with the opinion of the Special and 
that of the General Term, that the 
offer made by the defendant to allow 
judgment to be taken was imperfect, 
because it was not in conformity to 
Code, and that there wag no waiver of 
the defect by the notice served ly the 
plaintiff's attorney (declining to ac- 
cept the offer, (or in any other man- 
ner." (Riggs v. Waydell, 78 N. Y., 
586) 

If an amendment could be allowed 
nunc pro time, it was in the discretion 
of the courts below to allow it, ami no 
apjieal lies from their i-efusal to do so. 
fid ) See, also, Wi'rbeilowsky v. 
Greenwich Ins. Ci. (14 Abb. N C. 
9G), Eagan v. Moore (11 Daly, 200). 
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TITLE II. 

FORMS RELATING TO PROCEEDINGS UPON THE DEATH OR 
DISABILITY OF A PARTY, OR THE TRANSFER OF HIS 
INTEREST. 

(Code Civ. Pro., Ch. 8, Tit. 4.) 

No. 316. Affidavit on motion to continue action in name of representative of 
deceased party, sole plaintiff or defendant. 

317. Affidavit on motion to continue by successor in interest of deceased 

plaintifE. 

318. Notice of motion for leave to continue action. 

319. Order continuing action in name of representative or successor in 

interest of sole plaintiff. 

320. Order continuing action in name of representative of sole defendant. 

321. Order in case of death of one of several defendants jointly liable. 

332. Order directing abatement of action after death of plaintifl unless 

continued. 

333. Order on death of public officer, receiver, trustee, etc. 



No. 316. 

Affidavit on Motion to Continue Action in Name of Rep- 
resentative of Deceased Party, sole Plaintiff or De- 
fendant. 

(Code Civ. Pro., § 757.) 

[Title of cause.] 
County, ss. : 

E. F., of — , being duly sworn, says, that the above 

entitled action vi^as commenced on the day of 

, 18 — ; that the place of trial therein is the county 

of ; that said action was brought to [state cause of 

action]; that [state condition of action at death of party]; 

that on or about the day of , 18—, the 

plaintiff [or C. D., defendant] therein died intestate [or 
leaving a last will and testament], [*] and being at the time 

of ills death a resident of the county of ; that said 

E. F. was [or that M. N. was], on the - — day of 

, 18 — , duly appointed by the surrogate of the said 

county of , administrator of, etc., of said A. B. 

[or C. D.J, deceased, [or that said last will and testament 

was, by the surrogate of the said county of , on the 

day of , 18—, duly admitted to probate, and 

said E F. (or said M. N.) was duly appointed by said sur- 
rogate as sole executor thereof J, and has duly qualified as 
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sucli administrator [or executor] and entered upon the dis- 
charge of his duties as such administrator [or executor].' 

E. F. 
[Jurat as in form No. 46.] 



No. 317. 

Affidavit, on Motion, to Continue Action by Successor in 
Interest of Deceased Plaintiff. 

(Code Civ. Pro., §757.) 

[Title of cause.] 
As in form No. 316 to [*'] and from thence as follows: 



' As to the effect of civil death by 
sentence of imprisonment for life in a 
State prison, upon rights of action be- , 
longing to the prisoner, see 1 Wait's 
Pr., 155; Freeman v. Frank, 10 Abb., 
370 ; 2 R. S , 701, J 20; Davis v. Duf- 
fie, infra; Avery v. Everett (36 Hun, 
6, S. C, afFd 110 N. Y., 317); Matter 
ofZeph. (50 Hun, 523). 

Imprisonment for a term less than 
life abates any suit in which the pris- 
oner is plaintiff, so that no further 
proceeding can be had therein until 
the action is properly revived. (O'Brien 
V. Hagan, 1 Duer, 664); see, however, 
Bonnell v. R.. W. and 0. R R Co., 
[12 Hun, 218], in which this case is 
limited to proceedings by tlie plaintiff. 

But the conviction and sentence of 
a party defendant to the State prison 
for a term of years, does not affect an 
action pending. (Davis v. Duffie, 4 
Abb. [N. S.], 478; 3 Keyes, 600; 1 
Wait's Pr., 155.) Nor, it seems, does 
even a li''e s -licence relieve a person 
from liability to be sued. (Bonnell v. 
R., W. and 0. R. R. Co. [supra] ; 
Davis V. Duffie {supra].) 

Section 757, Code Civ. Pro., ai>plies 
as well to a case wher-e the action was 
originally brought by more than one 
plaintiff or defendant, and where all 
but one of the plaintiffs or defendants 
have died, as to one where the action 
was originally brought by a sole plain- 
tiff or against asolo defendant (Coit v. 
Campbell, 82 N. Y., 509; afTg S. C , 
20 Hun, 50), and ajiplies where both a 
sole defendant and sole plaintiff a'O 
dead. (Greene v Marline, 84 N. Y., 
648 ; afTg S. C, 21 Hun, 130.) 

As to when motinn will be denied 
by reason of delay ii making the ap- 



plication and that mere delay will not 
of itself defeat the application, see 
Evans v. Cleveland (73 N. Y., 486 ; 
rev'g S. C, 12 Hun, 140), Coit v. Camp- 
bell (supra), Greene v. Martine (27 
Hun, 246) ; Lyon v. Park (111 N. Y., 
350) ; Hayes v. Nouree (114 id., 505) ; 
Palen v. Bushnell (51 Hun, 423) ; 
Matter of Palmer (115 N. Y., 493.) 

That the rule is the same in equitable 
as in legal actions, see Greene v. Mai-- 
tine (21 Hun, 126 ; afTd 84 N. Y., 648 ) 

Sections 755 and 757, Code Civ. Pro., 
apply only to actions. A proceeding 
to foreclose a mechanic's lien abates by 
the death of the defendant and cannot 
be revived against his representatives. 
Leavy v. Gardner, CJ N. Y., 624) ; 
Matter of Roberts ('iS Hun, 338); 
Matter of Barney (id., 480). But see 
amendment to section 757, by ch. 284 
of Lawson891. 

Further as to what causes of action 
survive or abate Ijy death, see Price v. 
Pi-ico (?.') N. Y., 241; aff'ir S. Cj, Jl 
Iluii, liJii), Chase v. L(j]-(1 (',7 If. Y., 1 ; 
rev'g S. C, 16 Hun, 3-.r) ; Cregin v. 
Brooklyn, etc., R R. Co. (75 N. Y., 
192 ; S. C, 83 id., 595) ; Moio v. Deyoe 
(22 Hun, 208) ; HoUiday v. Parker (23 
ilun, 71) ; Roberts v. Marsen (J3 Hun, 
486); Reynolds v. Mason (6 Week. 
Dig., 531 [Gen. T., Sup. Ct.J) ; Car- 
ley v. Hodges (19 Hun, 187) ; Best v. 
Vedder (58 How. Pr., 187) ; Holsman 
V. St. John (90 N. Y., 461) ; Matter of 
Norwood (32 Hun, 196) ; Bonnell v. 
Griswokl (15 Abb. N. C, 470) ; Coch- 
rane V. Wierhers (119 N. Y., 399) ; 
Molson's Bank v. Boardman ( 17 Hun, 
135) ; Morenus v. Crawford (51 id., 
89) ; Bennett v. Bennett (116 N. Y., 
584). 
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Leaving this deponent Ms sole heir at law \or by which he 
gave and devised to this deponent the real estate which is 
the subject of this action]. 

E. F. 
[Jurat as in form Wo. 46.] 



No. 318. 
Notice of Motion for Leave to Continue Action. 

(Code Civ. Pro., § 757.) 

As in form No. 168 to [*], and from thence as follows : 
At the opening of the court, or as soon thereafter as counsel 
can be heard; that E F., as administrator of the goods, 
etc. \or as executor of the last will and testament], of A. B., 
deceased, be substituted as plaintiff \or as defendant] in the 
above entitled action for said A. B., deceased, and that said 
action be continued by said E. F. as such administrator \or 
executor] as plaintiff \or defendant], and for such other 
and further relief as may be proper. 

Dated , 18—. 

I. J., Attorney for Plaintiff 
[or for E. F., Administrator {or Executor), of A. B., 
deceased]. 

[Office address.'] 
To K. L., Attorney for Defendant [and to 

M. R., Administrator {or JExecutoi'), ofC. D., deceased]. 



No. 319. 

Order Continuing Action in Name of Representative, or 
Successor in Interest of Sole Plaintiff. 

(Code Civ. Pro., § 757.) 

[At, etc., as in form No. 80.] 

[Title of cause.] 

On reading and filing the afiidavit of E. F., dated the 

day of , 18— , by which it appears [*] that 

A. B., the plaintiff in the above entitled action, has died 
during the pendency of said action intestate [or leaving a 

' See note 2 to form No. 122. 
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last will and testament], and that said E. P. has been duly 
appointed the executor of said last will and testament [or 
administrator of, etc.], of said A. B. [or that said E. F. has 
succeeded to the interest of the said plaintiff in the prop- 
erty which is the subject of said action] ; and due notice of 
this motion having been given to the defendant' s attorney : 
It is hereby ordered, on motion of I. J., for said E. P., 
and on reading [name opposing papers], and after hearing 
K. L., for said defendant [or no one appearing to oppose], 
that said action be continued by said E. F., as adminis- 
trator [or executor], as aforesaid, in place and stead of said 
A. B., deceased.' 



No. 320. 

Order Continuing Action in Name of Representative of 
Sole Defendant. 

(Code Civ. Pro., § 757.) 

As in form No. 319 to [*], and from thence as follows : 
That C. D., the defendant in the above entitled action, has 
died during the pendency of said action and that M. N. 
has been duly appointed as the administrator of, etc., of [or 
as executor of the last will and testament of] said C. D., and 
that due notice of this motion has been given to said M. N., 
and to K. L., attorney for said C. D. in this action, and on 
reading and filing [name any opposing papers]; 

It is hereby ordered, on motion of I. J. for the plaintiff, 
and after hearing K. L. for said M. N. [or no one appearing 
to oppose], that said action be and the same is hereby con- 
tinued against said M. N. as such administrator [or execu- 
tor] as defendant in place and stead of sdid C. D., deceased." 

' The provisions of section 757, Code record, and that the pleadings, pro- 
Civ. Pro., apply to a case where a sole ccedings and evidence already had and 
plaintiff and defendant are both dead, taken, stand as the pleadings, etc., in 
(Holsman v. St. John, 90 N. Y., 461; the cause so revived. So held in the 
)5 Week. Dig., 511 ; 37 A. L. J., 174; case of the substitution of an admin- 
Greene v. Martine, 84 N. Y., 648; aS'g istrator with the will annexed, in ihe 
S. C, 31 Hun, 136.) place of the deceased sole executor of 

Where the order of substitution is the will. (Wood v. Flynn, 30 Hun, 

made, the court may direct that the 444.) See, also, note 1 to form No. 316. 

name of the administrator, etc., be, ''See note 1 to form No. 316, and 

substituted in the pleadings and m the note 1 to form No. 319. 
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No. 321. 

Order in Case of Death of One of Several Defendants 

Jointly Liable. 

(Code Civ. Pro., §758.) 

[At, etc., as in form No. 80. J 
[Title of cause.] 

It appearing by the affidavit of E. F., dated , 

18 — , that this action was brought upon the joint' [or joint 
and several] promissory note [or other contract, describing 
it], and that the defendant, C. D., has died since the com- 
mencement of the action, and that said B. F. has been 
appointed the administrator of, etc., of said C. J), [or the 
executor of the last will and testament of said C. D.], and 
due notice of this motion having been given to the plaintiff's 
attorney, and on reading [name any opposing papers] : 

It is hereby ordered, that the said E. F., as administrator 
of, etc., of [or as executor of the last will and testament of] 
said C. D., be brought into this action as a defendant in 
place of said C. D., deceased [or that this action be severed 
so that it shall proceed separately against the said B. F. as 
such administrator and against the surviving defendant, 
T. R. {or defendants, naming them)]. 



No. 322. 

Order Directing Abatement of Action after Death of Plain- 
tiff unless Continued. 

(Code Civ. Pro., §761) 

[At, etc., as in form No. 80. J 
[Title of cause.] 
It appearing by the affidavit of [the defendant], dated 

•The provision of section 758 of Code impairing the obligation of contracts 

of Civil Proced ui-e, that the estate of a as under the law existing at the date of 

person or party jointly liable upon con- the contract, the death of the guarantor 

ti-act with others shall not be dis- terminated hie liability. { Randall v. 

charged by his death, does not apply Saekett, 77 N. Y., 48l)j Richai-ds<.n y. 

to a joint contract of guaranty made Draper, 23 Hun, Tf-S; aff'd on amilher 

before its passage. To allow its ap- point, 87 JST. Y., 337.) S(?e also Palen 

plication to such contract would be ia v. Bushnell (.')i Hun, 4JS); Douglass v. 

violation of the federal Constitution for- Ferris (63 Hun, 413), as to continu- 

bidding the passage of any State law ance of action under that section. 
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-, 18 — , that the plaintiff, in the above entitled action, 



has died daring the pendency of said action, and that no 
application has been made for the continuance of the same, 

although such death occurred more than since; 

and due notice of this motion having been served on K. L., 
the administrator of, etc. [or executor of the •will], of said 
plaintiff, and upon [name other parties served], and on read- 
ing and filing [narqe any opposing papers] : 

Now, on the application of I. J., counsel for said defend- 
ant, and after hearing E. F., for the said K. L., adminis- 
trator [or executor] of, etc., of said plaintiff, and [state other 
appearances] : 

It is hereby ordered, that said action abate, unless it 
is continued by the said administrator [or executor] within 
[six] months after the granting of this order.' 



No. 323. 
Order on Death of Public Oificer, Receiver, Trustee, etc. 

(Code Civ. Pro., §766.) 

[At, etc., as in form No. 80.] 
[Title of cause.] 

On reading and filing the affidavit of I. J., showing that 
the plaintiff, A. B., who sued as trustee of C. D. [or re- 
ceiver of the A. M. Co. {or name public officer)], has 
died during the pendency of the above entitled action, and 
that K. L. has been duly appointed his successor in said 
trust [or office ; or receivership] ; and due notice of this 

motion having been given to , and on reading and 

filing [name opposing papers] : 

Now, on motion of E. F., counsel for said K. L., and after 
hearing, etc. [or no one appearing to oppose] : 

It is hereby ordered, that said action be and is hereby 
continued in the name of said K. L. as such trustee [or re 
ceiver {or name public officer)].' 

' The time must be not less than six 11 Abb. (N. S.), 85 ; 8. C, 60 Barb., 

months, nor more than one year, after 371; Board of Excise v. Grarlinghouse, 

-the granting of the order. (Code Civ. id., 338; S. C. atf 'd, 45 N. Y., 249); 

Pro., § 761.) Farnham v. Benedict (29 Hun, 44;; 

" See Orser v. Glenville Woolen Co. Bellinger v. Birge (54 Hun, 511). 
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TITLE III. 

FORMS RELATING TO MOTIONS AND ORDERS GENERALL^V. 

(Code Civ. Pro., Ch. 8, Tit. 5,.) 

No. 324. Notice of motion, general form. 
325. Order to sliow cause, general form. 



No. 324. 
Notice of Motion, General Form. 

(Code Civ. Pro., § 780.) 

[Title of cause.] 

Sir— Take notice, that upon the pleadings and proceed- 
ings in this action, and upon the affidavits and papers, with 
copies of which you are hei'ewith served, a motion will be 

made at a Term of the Court, to be held 

at , on the day of , 18—, at the 

opening of court, or as soon thereafter as counsel can be 

heard [or before Hon. A. O., judge or justice of the ■ — • 

Court, at , on the day of , 18 — . 

at o'clock in the noon] [*], for an order 

[specifying relief to be applied for], or for such other and 
further relief as to the court [or to said judge] may seem 
just and proper [and for costs of this motion]. 

Dated , 18—. 

E. P., Attorney for . 

[Office address.'] 
To G. H., Esq., Attorney for -. 



No. 325. 
Order to Show Cause, General Form. 

(Code Civ. Pro., §780.) 
[At, etc., as in form No. 80 (when made by court).] 
[Title of cause.] 

Upon the annexed affidavits and papers, and upon, etc., 
let the defendant \or plaintiff] show cause, at a — Term 

of the — Court, to be held at on the — day of — , 

18 — , at the opening of the court, or as soon thereafter as 

' See form No. 122, note 2. 
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counsel can be heard [or before Hon. A. O., judge (or jus- 
tice) of the Cour^ at , on the day 

of , 18 — , at — — o'clock in the noon], 

why an order should not be granted [state relief to be ap- 
plied for] [with costs of motion]. 

And it is further ordered, that copies of this order, and 
of said affidavits and papers annexed hereto, be served 

upon I. J., the [attorney for the] , personally, or 

through the post-office, by depositing the said copies prop- 
erly enclosed in a post-paid wrapper, and directed to the 

said I. J., at , on or before the day of 

, 18 — , in the post-office at . ^ 

Dated , 18 — [when made by judge]. 

A. O., Judge \or Justice] of the Court 

{when made by judge). 



TITLE IV. 

FORMS RELATING TO MISCELLANEOUS PRACTICE REGULA- 
TIONS. 

Article First, 
forms relating to general regulations respecting 

TIME. 

(Code Civ. Pro., Ch. 8, Tit. 6, Art. 1.) 

No. 336. Order enlarging time within whicli proceeding in action must be 
taken. 

327. Order after expiration of time for proceeding, allowing it to do 

taken. 

328. Order allowing appeal to be taken by heir, devisee or personal repre- 

sentative in certain cases. 

No. 326. 

Order Enlarging Time within which Proceeding in Action 
Must be Taken. 

XCode Civ. Pro., § 781.) , Jr 

[At, etc., as in form No. 80 (when made by court).] 
[Title of cause.] 

Upon the affidavit hereto annexed, it is hereby ordered 
that the plaintiff [or defendant] have days addi- 
tional time within which to [state proceeding]. Such en- 

' See note 1, p. 112, to form No. 162, also, Marcele v. Saltzman (66 Hew. Pr. 
and rule 37 of Gen. Rules of Practice, 205.) 
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largement to be without prejudice to any existing right of 
the plaintiff [or defendant], in said action [or state other 
terms on which order is granted].' 

Dated , 18 — [when made by judge.] 

A. O., Judge [or Justice] of the Court 

{when made hy judge). 



No. 327. 

Order After Expiration of Time for Proceeding, Allowing 

it to be Taken. 

(CodeCiv. Pro., §783.) 

[At, etc., as in form No. 80. J 
[Title of cause.] 

On reading and filing the aflfidavit of A. B., showing good 
cause wliy (he plaintiff [or defendant] should be relieved 
from the consequences of his omission to [state proceeding], 
within the time allowed by law therefor ; and it appearing 
that due notice of this motion has been served upon the 
attorney for the defendant [or plaintiff] ; and on reading 
and filing [name opjiosing papers] : 

Now, on motion of E. F., attorney for the plaintiff [or 
defendant], after hearing, etc. [or no one appearing to 
opi)oseJ : 

It is hereby ordered, that said plaintiff [or defendant] be 

allowed to [state act] within days from the date 

of this order, upon the following terms [state terms upon 
which order is granted]. ^ 



No. 328. 

Order Allowing Appeal to be Taken by Heir, Devisee or 
Personal Representative, in Certain Cases. 

(CodeCiv. Pro., §785.) 
[At, etc., as in form No. 80. J 

[Title of cause.] 
It appearing by the affidavit of E. P., dated , 

' For contentsofaffldavitupon which " See Benedict v. Warner (85 Hun, 

the order is to be granted in the caau -S3), as to Oi)eniiig' a, defendant's de- 

of an extenaton of time to answer, see fault to answer. 
Rule 24 of General Rules jof Practice. 
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18 — , that the plaintiff [or defendant] has died on the 

day of , 18 — , and before the expiration 

of the time allowed by law to appeal from the judgment 

[or order] entered herein on the day of , 

18 — [state nature of judgment or order] [or to move to set 

aside the final judgment entered herein on the day 

of , 18 — , for error in fact], and it appearing that 

due notice of this motion has been served upon the attorney 
for the defendant ; and on reading and filing [name any 
opposing papers] : 

Now, on motion of I. J., of counsel for K. L., the heir [or 
devisee ; or executor of the will ; or administrator of, etc.], 
of said plaintiff [or defendant] : 

It is hereby ordered, after hearing, etc. [or no one appear- 
ing to oppose], that said K. L. [as such executor {or admin- 
istrator)] have leave to take an appeal from said judgment 
[or order], on or before the day of , 18—.' 



Article Second, 
forms relating to service of papers. 

(Code Civ. Pro., Ch. 8, Tit. 6, Art. 3.) 

No. 329. Affidavit of personal service of notice or other paper in action on 
party or attorney. 

330. Affidavit of service by mail of paper in action on party or attorney. 

331. Affidavit of service on attorney during bis absence from his office. 
333. Affidavit of service on party at iiis residence. 

333. Affidavit of service on county clerk for non-resident party. 



No. 329. 

Affidavit of Personal Service of Notice or Other Paper In 
an Action on Party or Attorney. 

(Code Civ. Pro., §796.) 

[Title of cause.] 

County, **.; 

A. B., of , being duly sworn, says, that on the 

day of , 18 — , he served the annexed notice 



' Not more than four months from Hun, 642; aif'd 90 N. Y., 546); Crook 
the death of ancestor, etc. (Code Civ. v. Crook (14 Daly, 302). 
Pro., § 784; see Lavalle v. Skelly, 24 
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[or other paper, describing it] on E. F., the plain tilt" [or 
defendant, or plaintiff's {or defendant's) attorney] in the 
above entitled action, by delivering to him, personally, a 
copy thereof. 

A. B. 
[Jurat as in form No. 46.] 



No. 330. 

Affidavit of Service Iby Mail of a Paper in an Action upon 
Party or Attorney. 

(Code Civ. Pro., § 797, subd. 1.) 

[Title of cause.] 

County, **.; 

A. B., of ■ , being duly sworn, says, that on the 

- day of ■ , 18—, he served the annexed notice 



[or other paper, describing it] on K. L., the plaintiff [or the 
defendant, or plaintiff's {or defendant's) attorney] in the 
above entitled action, by depositing a copy thereof, prop- 
erly enclosed in a post-paid wrapper, in the post-office at 

, the postoffice of I. J., the plaintiff [or defendant 

{or of T. R., the plaintiff's or defendant's attorney)], di- 
rected to said K. L., at , the address within the 

State designated by said K. L. for the purpose of such ser- 
vice upon the preceding papers in said action' [or the place 
of residence of said K. L. {or the place where said K. L. 
keeps an office), according to the best information which 
could be obtained conveniently concerning the same, by 
(here state sources of information), said K. L. having made 
no designation upon the preceding papers in said action of 
an address within the State for the purpose of the service 
of papers upon him in said action]." 



[Jurat as in form No. 46.] 



A. B. 



' As to what constitutes good service, N. Y., 726); Weir v. Slocum (3 How. 

under Beclion 707 of Code Civ. Pro., Pr.,398). See also chapter 496 of Laws 

see Green v. Warren (14 Hun, 434); of 1888, amending section 796 of Code 

Asinari v. Volkening (2 Abb. N. C, of Civil Procedure. 

454); GaiTiicy v. Bigelow (2 Abb. N. After the death of a party, service 

C, 311); GroFS v. Clark (1 Civ. Pro. upon his attorney is a nullity . (Adams 

R., [Mc.Carlhyl 17 aflfd 87 N. Y., 272); v. Nellis, 59 llow. Pr., 385.) 

Marcele v. ISiiU.!man (66 How. Pr., " Insert this clause in brackets, only 

205); Wo("l v. Holmes (19 Week. Dig., where no designation has been made 

J21); Liddy v. Long Island City (102 of a place of service. 
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No. 331. 

Affidavit of Service upon Attorney, daring his Absence 
from liis Office. 

(Code Civ. Pro., § 797, subd. 2.) 
[lltle of cause.] 

County, ss. : 

A. B., of , being duly sworn, says, that on the 

day of , 18 — , he served the annexed no- 



tice [or other paper, describing it], upon I. J., the attorney 

for the , in the above entitled action, [*] by leaving 

a copy of the same, during the absence of said I. J. from 
His office, wilh the clerk [or partner] of said I. J. therein [or 
v^ith a person having charge of said office].' 

A. B. 
[Jurat as in form No. 46.] 

Or, if there is no person in charge of his office, as above 
to [*], and from thence as follows : By leaving a copy of 
the same between the hours of six o'clock in the morning 
and "nine o'clock in the evening, in a conspicuous ,4)lace in 
the office of said I. J., there being no person in charge 
thereof. 

Or from [*], as follows : There being no person in charge 
of the office of said I. J., by depositing the same between 
six o'clock in the morning and nine o'clock in the evening, 
inclosed in a sealed wrapper, directed to said I. J., in his 
office letter-box*[or the office of said I. J. not being open, 
so as to admit of leaving the said notice {or other paper de- 
scribing it) therein, and, there being no office letter-box, by 
leaving a copy of the same between six o'clock in the morn- 
ing and nine o'clock in the evening, at the residence of said 

I. J., in the of , in the State of New York, 

with a person of suitable age and discretion, to wit : of the 
age of about years]. 

A, B. 
[Jurat as in form No. 46.] 

• See note 1 to last form No. 330. R. R. Co. (58 Hun, 131, aff'd without 

' See Livic^ton v. N. Y. Klevated opinion, 125 N, Y., 695.) 
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JSTo. 332. 
Affidavit of Service of Paper upon a Party at his Residence. 

(Code Civ. Pro., § 797, subd. 4.) 

[Title of cause.] 

A. B., of , being duly sworn, says, that on the 

■ day of ,18 — , he served the annexed notice 



[or other paper, describing it] on E. F., the plaintiff [or de- 
fendant] in the above entitled action, by leaving a copy of 

the same at the residence of the said E. F. , at the 

of , in the [county of and] State of New 

York, between six o'clock in the morning and nine o'clock 
in the evening, with a person of suitable age and discretion, 

to wit : of the age of at least years. 

A. B. 
[Jurat as in form No. 46.] 



No. 333. 

Affidavit of Service on County Clerk for Non-Besident 

Party. 

(Code Civ. Pro., § 800.) 
[Title of cause.] 

County, ss. : 



'■ ) 



A. B., of , being duly sworn, says, that on the 

day of , 18 — , he served the annexed notice 



[or other paper, describing it] upon C. D., the plaintiff [or 
defendant] in the above entitled action, by delivering a 
copy of the same to and leaving said copy with the clerk of 

the county of [or the clerk of the Court],' 

said plaintiff [or defendant] having appeared in said action 
in person, [*] and being a non resident of the State of New 
York [or from (*) as follows : And it not being possible to 
ascertain his place of residence with reasonable diligence, 
and he not having designated any address within the State 
upon the preceding papers in said action ; that the following 

' The word cleric signifies the clerk in the Supreme Court it signifies the 

of the court wherein the action or spe- clerk of the county wherein the action 

cial proceeding is brought. If the or special proceeding is triable. (Code 

action or special proceeding is brought (;iv. Pro., § 3343, subd. 4,) 

31 
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eflEorts and inquiries have been made to ascertain the place 
of residence of said C. D., to wit : (here state briefly efforts, 
etc., to find party)]. 

A. B. 
[Jurat as in form No. 46.] 



Article Third. 

FORMS KELATINa TO DISCOVERY OF BOOKS AND PAPERS. 
(Code Civ. Pro., Ch. 8, Tit. 6, Art. 4.) 

No. 334. Petition for the discovery of book, document or other paper. 

335. Order to show cause why discovery or insijection should not be 

allowed. 

336. Affidavit to procure order vacating order to show cause why dis- 

covery should not be allowed. 

337. Order vacating order to show cause why discovery should not be 

allowed. 

338. Order on return of order to show cause why discoveiy should not 

be allowed. 

339. Certificate of inspection by referee. 



No. 334. 

Petition for the DlscoTery of Book, Document or Other 

Paper. 

(Code Civ. Pro., § 803.) 
[Title of caiise. J 

To tlie Court [or to Hon. A. O., Judge (or Justice) 

of the Courf] : 

The petition of A. B. respectfully shows, that he is the 
plaintiff [or defendant] in the above entitled action, which 
has been brought for the purpose of [state object of the 
action]. 

That said action is now pending, and at issue, upon the 
complaint and answer therein [or state other condition of 
the action]. 

That it is necessary for your petitioner, in order to enable 
him to frame his complaint [or to reply to the answer of 
the defendant ; or in order to enable him to answer the 
complaint of the plaintiff], to obtain a discovery or inspec- 
tion of a certain book [or paper ; or document], to wit [here 



Discovery ok^ Books and Papers. 243 

describe book, papei', etc., of which production is required], 
which said booli [or paper; or document] relates to the 
merits oi: said action [or of tlie defense to said action], and 
is in the possession or under the control of the said defend- 
ant [or plaintiff].' 

That the information sought to be obtained from the dis- 
covery and inspection of. said book [or paper; or docu- 
ment] is as follows [state nature of information sought], and 
that said book [or paper ; or document] contains such in- 
formation [or that the facts and circumstances on which 
a discovery and inspection of said book (or paper, etc.) is 
claimed are as follows (stating same)]." 

That your petitioner has demanded of the defendant [or 
plaintiff; or of defendant's {or plaintiff's) attorney] leave 
to inspect said book [or paper ; or document], but he has 
been refused leave to make such inspection. 

Wherefore your petitioner prays, that this court may 
grant an order that the said defendant [or plaintiff] produce 
and discover the said book [or paper, etc.], or require said 
defendant [or plaintiff] to give your petitioner an inspection 
and copy of said book [or paper, etc.], or permission to take 
a copy thereof. 

And your petitioner will ever pray, etc. 

A. B. 

Dated , 18—. 

[Verification as in form No. 52, adding as follows : That 
the books {or papers ; or documents], whereof discovery or 
inspection with copy is sought, are not in the possession, 
or under the control, of the plaintiff {or defendant).] 

' The documents must be set forth mation and belief. The absence of 

with suflBcient precision to enable the the party is not sufficient reason for 

court to determine for itself whether dispensing with this positive oath un- 

they ought to be produced as contain- less the affidavit at least sets forth the 

ing material evidence. (Merguelle v. sources and grounds of such informa- 

Note Co., 7 Robt., 77; see, also, New tion and belief . (Walker v. The Granite 

England Iron Co. v. N. Y., L. and I. Bank, 44 Barb., 39; Opdykev Mar We, 

Co, 55 How. Pr., 351; Walker v. 18 Abb., 266; Walker v. Granite Bank, 

Granite Bank, 1& Abb., 111.) 19 id., Ill ; Strong v. Strong, 3 Robt., 

'The petition must state specially 675; S. C, 1 Abb. [N. S.], 333; Wilkie 

what information is wanted, and that v Moore, 17 How. Pr., 480; see note 3 

the books and papers referred to con- to form No. 178 page 123), Dale v. 

I T, n o ^ ti,i= ,^„cf h» Stokes(5Eedf., 586, 592.) 

tarn such entries, and this must be a party cannot compel the produo- 

stated positively and not upon infpr- jjon of books, papers ami accounts 
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No. 335. 

Order to show Cause why Discovery or Inspection Should 
not be Allowed. 

(Code Civ, Pro., § 805.) 

[At, etc., as in form No. 80 (where made by the court).] 
[Title of cause.] 

On reading and filing the petition of A. B., the plaintiff 

[or defendant] in the above entitled action, dated ■ 

18 — , praying for a discovery or inspection of the book 
[paper or document] mentioned in said petition, which peti- 
tion is duly verified by the affidavit of said petitioner ; and 
on motion of E. F., for said jjetitioner : 

It is hereby ordered, that the said defendant [or plaintiff] 
allow such discovery and inspection, and other relief, as 

prayed for in said petition, or show cause at a ■ 

Term of the Court, to be held at , on the 

day of , 18 — , why the prayer of said 

petitioner should not be granted : 

And it is further ordered, that a copy of this order, and 
• of said petition, be served upon said defendant [or upon 

I. J., attorney for said defendant], on or before the 

day of , 18— : 

And it is further ordered, that all proceedings on the part 

unless it appears that such production be denied unless shown to be neces- 

is indispensably necessary and not a sary for the purpose of pleading^. 

simply precautionary measure. Such (Brownell v. National Bank of Glov- 

necessity does not exist when the party ersville, 20 Hun, 517, and cases there 

applying may have in his possession, cited; DuflF v. Hutchinson, 5 Month. 

or under his control the means of ac- L. Bui., 4); See also Same v. Same (19 

quiring aU the information which he Week. Dig. 20) 

seeks to obtain. (Campbell v. Hoge, 2 Rules 14 to 17, both inclusive, of the 

Hun, 308); See also Douglass V. Delano Supreme Court regulate the practice 

(20 Week. Dig., 85); Board of Educa- upon these applications. 

tion V. King (id., 494); Sanger v. Sey- For a very full reference to the de- 

mour (42 Hun, 641), Stichter v. Tilling- cisions and authorities upon this prac- 

hast (43 id., 95); Albany Brass & Iron tice, see notes to Hun's Court Rules, 

Co. V. Hoffman (12 Misc., 167); Beams ed. 1861, p. 96 (Rule 14). 

V. Burras (86 Hun, 258). It is in the discretion of the court 

It is not a matter of right to inspect below, whether permission shall be 

books and papers, and the privilege granted defendant to inspect and copy 

is not given, except in extreme cases plaintiff's books, and the exercise of 

where the refusal may involve the loss this discretion is not reviewable by the 

of a claim or defense. (Harbison v. Court of Appeals. (Clyde v. Rogers, 

Von Volkenburg-, 5 Hun, 454.) See 87 N. Y., 625; dismissing appeal from 

also, Haydenv.VanCortlandt(84Hun, S. C, 24 Hun, 145; see also, Celdy v. 

150); Hoffman v. Seixas (12 Misc., Rogers, 94 N. Y., 541; S. C, 41 A. L. J. 

3); Fromme v. Lisner (63 Hun, 290). 292;Finleyv. Chapman, 119 N.Y., 404. 

An application before pleading will 
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of said defendant [or plaintiflfj be stayed until the hearing 
of said application.' 
Date [of judge's order]. 

A. O., Judge \or Justice] of tlie Court 

{when made by judge). 



No. 336. 
Affidavit to Procure Order, Vacating Order to show Cause. 

(CodeCiv. Pro., §806.) 

[Title of cause.] 
County, **.; 

C. D., ol , being duly sworn, says, that he is 

[description of affiant] : 

That on the day of , 18 — , an order to 

show cause was made in the above entitled action, and ha^ 
been served upon the [defendant], of which a copy is hereto 
annexed [or recite substance of order]. 

That said order ought not to have been granted for the 
following reasons [state reasons]. 

[Or that said order has already been complied with, the 
said plaintiff having been heretofore allowed to inspect the 
said book (or paper, etc.) (state facts in regard to inspec- 
tion).] 

[Or that the said (defendant) has not the possession or 
control of the said book {or paper, etc.), directed by suid 
order to be produced or inspected (state any facts relating 
to possession tending to establish this).] 

That, etc. [substantially as in form No 209 from (f).] 

CD. 

[Jurat as in form No. 46.] 

' This clause, as to stay, is to be to orders to show cause, see note 1, 

inserted when necessary or proper, page 113, to form No 162, and note 3, 

(Code Civ. Pro., § 805.) page 146, to form No. 313. 

See note 2 to form No. SS^, apd as 
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No. 337. 
Order Yacating Order to Show Cause. 

(Code Civ. Pro., §806.) 

[At, etc., as in form No. 80 (when made by the court).] 

[Title of cause.] 

On reading and filing the affidavit of C. D., dated , 

18 — , showing that [reciting contents of affidavit] : 

It is hereby ordered, that the order directing [the defend- 
ant], to allow inspection of the [describing book {or paper, 
etc.)], or, in default thereof, to. show cause, etc., made 

, 18 — , be and the same is hereby vacated.' 

A. 0., Judge [or Justice] of the Court 

{wJien made by judge). 



No. 338. 
Order on Return of Order to Show Cause. 

(Code Civ. Pro., §807.) 

[At, etc., as in form No. 80.] 
[Title of cause.] 

On reading and filing the petition of the plaintiff [or de- 
fendant] and order to show cause, dated , 18- , 

why a discovery or inspection of the [describing book, etc. ] 
should not be allowed to said petitioner by the defendant 
[or jDlaintiff], in whose possession or control said book, etc., 
is ; and on reading [name other papers read] ; and after 
hearing E. F., for the said petitioner, and I. H. for said de- 
fendant [or plaintiff] : 

It is hereby ordered, that an inspection by said petitioner 
[and his attorney] of said book, etc., be and the same is 
hereby allowed in the following manner [stating manner of 

inspection] : ' said inspection to take place within 

days from the date of this order ; and that [all other] pro- 

'The order may be made by the Holly Manufacturing- Co. v. Vernier 
iudtre who cranted it, or by the court. (8S Hun, 42). 
(Code Civ.' Pro., § 806.) See also " See Rule 16 of Geu. Rules of Prac. 
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ceedings in this action be stayed, until this order shall have 
been complied with or vacated." 

[And that K. L. be and he is hereby appointed a referee, 
to direct and superintend such inspection.] 

And that the sum of ten dollars be paid by said [defend- 
ant] to said [plaintiff] as the costs of this motion [and that 
the sum of (twenty)' dollars be added thereto, and paid by 
said defendant, for the fees of the said referee].' 



No. 339. 
Certificate of Inspection by Referee. 

(Code Civ. Pro., § 807.) 
[Title of cause.] 

I, J. L., referee appointed by order of the court [or of 

Hon. A. O., judge of this court], dated , 18—, do 

hereby certify, that C. D., the [defendant] in the above 
entitled action, has complied with the terms of the said 
order by allowing an inspection to be made by the [plain tiif] 
of the [describing book or paper, etc.], in the manner as 
prescribed by the said order. 

Dated , 18—. 

J. L., Referee. 



Article Fourth. 

forms relating, to bonds and undertakings 

generally. 

(Code Civ. Pro., Ch. 8, Tit. 6, Art. 5.) 

No 340. Bond in action or legal proceeding, general form. 

341. Uudertakiug in action or legal proceeding, general form. 
343. Order granting leave to prosecute bond. 

1 The court or judg': may direct that i!!;:j) KrotUiiigham v. Broailvvay, etc., 

the order shall oper:t3 aj n slay of all U. 1!. Co. (9 Civ. Pio. K , 304), Olney 

other proceedings in the cause, eillier v. Haicliff (o7 Hun, 28U), ana note 2 

ill wliole iw ill part, until sucli order to form Xo. :!3;. 

shall have been complied with or va- ^ Tlie amount is not tci exceed twenty 

cated. (Rule 17, Gen. Rules of Prac.) dollars. 

See al.so as to order Dick v. Phillips ^ As l,o proeeeilings in case of failure 

(41 Hun, 603), Burden v. Burden ('j:! to obey order, (lirecting discovery or 

Week. Dig., 289), Levey v. N. Y, Oen- inspecl ion, see Code (Jiv. Pro., § 808. 
tral, etc.,. R. R. Cc, (53 Super. Ct., 
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No. 340. 
Bond in Action or Legal Proceeding, General Form. 

(Code Civ. Pro., § 812.) 

Know all men hy these presents: That we, A. B., of 

, merchant, C. D., of , banker [and E. F., 

of , merchant], are held and firmly bound unto 

G. H. \nr to the p(^ople of the State of New York], in the 

sum of dollars, to be paid to the said G H. [or to 

the said people], or to his [or their] certain attorney, exe- 
cutor, administrators or assigns [or successors and assigns]: 

For which payment, well and truly to be made, we bind 
ourselves and our heirs, executors or administrators, jointly 
and severally, firmly by these pi'esents. 

Sealed this day of , in the year of our 

Lord one thousand eight hundred and . 

The condition of this obligation is such, [*] that if the 
above bounden, A. B. [his heirs, executors or administra- 
tors], shall and do well and truly [state condition of bond], 
then the preceding obligation to be void, otherwise to re- 
main in full force and virtue. 



A. 


B. 


[L. 


s.l 


C. 


D. 


[L. 


s.] 


E. 


F. 


[L. 


s.] 



Sealed and delivered in presence of 

State of New York, | 

County, (**••' 

On this day of , 18 — , personally came 

before me, A. B. [C. D. and E. F.], to me known to be the 
individuals described in and who executed the foregoing 
instrument and to me [severally] acknowledged that [they] 
executed the same.' 

I. J. [official title.] 

State of New York, | 

County, (**••' 

C. D. [and E. F.J, being [severally] duly sworn [each for 

" To be ackiiowlelg-edur proved and A bond or undertaking given by a 

certified in like manner a? a deed to party, without a surety, must be ac- 

be reionled (Coile Civ. Pro., § 810.) companied by his affidavit as above. 

l'\)r fiirm of certificate of proof, see (Id., §812.) 

form No. 538. Ai to recording, see A party need not join with his sure- 

ch. 307 of Laws of 1890, amd'g ch. ties, unless the provision i-equires him 

372 of Laws of 1887. to execute the same, and the execution 
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himself], deposes and says, that he is [one of] the sureties 
[or the surety] named in the foregoing bond ; that he is a 
resident of and a householder [or freeholder] within the 

State, and is worth the sum of — dollars [amount of 

penalty of bond, or twice the sum specified in undertaking], 
over all the debts and liabilities which he owes, or has in- 
curred, and exclusive of property exempt by law from levy 
and sale under execution. 

C. D. 

[E. F.J 
Sworn to and subscribed before me, 
this day of , 18—. 



1 



I hereby approve of the foregoing bond [or undertaking], 
as to its form and manner of execution and as to the sure- 
ties therein mentioned. 

Dated , 18—. 

A. O., Judge [or Justice] of Court 

[or ■ , County Judge]. 



No. 341. 
Undertaking in Action or Legal Proceeding, General Form. 

(Code Civ. Pro., § 812.) 

[Title of cause.] 

Whereas [reciting facts] : 

' Now, therefore, we, A. B. , of ■ [state occupation], 

and C. D., of [state occupation], do hereby, jointly 

and severally undertake [to and with E. F.J, pursuant to 
the statute ; that [state terms of undertaking]. 

Dated , 18 — . „" ' 

In presence of — . 

[Acknowledgment, justification and approval as in form 
No. 340.'] 

thereof by one surety is sufficient, al- ited, by rule 5 of Gen. Rules of Prac. , 

though the word "sureties" is used, from being surety on any bond or un- 

unless the provision i-equires two or dertaking- given in legal proceedings, 

more sureties. (I<1 , §811.) See, also, See Stringham v. Stewart (3 How. Pr. 

ch.510ofLawsof 1895, amending said [N. S ], 214; S. C, 8 Civ. Pro. R. 

§ Sll, which amendment took effect [Browi.c], 420). 

8ept. 1, 1895. ' See note 1 to form No. 340. 

. See, also, note 1 to form No. 341. An undertaking offered by defend- 
An attorney or counsellor is prohib- 
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No. 342. 

Order Granting Leave to Prosecute Bond or Undertaking 
Executed to People or Public Olficer for the Benefit of 
Party or Person Interested. 

(Code Civ. Pro., § 814.) 

[At, etc., as in form No. 80 (when made by court).] 
[Title of cause.] 

On reading and filing the affidavit of A. B. , dated , 

18 — , showing that a bond [or undertaking], dated , 

18 — , was given by the defendant, C. D., in the above enti- 
tled action, and executed by [said C. D. with] E. F. and 
G. H. as sureties, to the people of the State of New York 
[or to public officer, stating official title] for the benefit of 
said A. B. ; that there has been a breach of the condition 
of said bond [or of the terms of said undertaking], and due 
notice of this motion having been given to [naming persons 
interested] and on reading [specify opposing papers] ' 

Now, after hearing I J. of counsel for said A. B. and 
K. L. for said C. D. [or no one appearing to oppose], 

ant, acknowledged before his attorney, 
and the affidavit of the sureties in 
which is sworn to before such attor- 
ney, cannot be received ; e. g., to dis- 
charge an attachment. (Bliss v. Mol- 
ter, 8 Abb. N. C, 241; S. C, 58 How. 
Pr., 112];Si>. T,, Sup. Ct.]) 

It ajjpears from sei tioii 811, Code 
Civ. Pro., that the persons described 
in that act as sureties in an undertak- 
ing, are per.sions other than the party 
in whose behalf the undertaking is 
given. (Morss V. llasboiick, ] Abb. 
N. C, 407j S. C , 63 How. Pr., 84 
[Sup. Ct., Sp. T ]; see S. C, on ap- 
peal to Gen. T., 15 W. D., 808, and 
see Nichols v. MacLean (08 N. Y., 
458); Hard v.Hannibiil & St, Joseph R. 
R. Co (33 Hun, 109); Croodvvin v. Bunzl 
(lOJ N. Y., 224); McEiroy v. Mumford 
(128 N. Y., 303, reversing S. C, 59 
llun, 173); Carr and Hobson v. Ster- 
Ung (114 N. y., 558); Pierson v. Ellis 
(46 Hun, 33G); Haberstro v. Bedford 
(118 N. Y., 187); Knapp v. Van Etten 
(55 Hun, 428); Concordia Savings and 
Aid Association v. Read (124 JST. Y., 
189); Harding v. Field (^4 Hun, 540). 

A sui'ety who executed an undertak- 
ing on appeal uniler section 335 of 
Code of Procedure, which required 
two sureties, upon condition that an- 
other should join with hiui in it, was 
h-'ld to be relea.=ied from iill liability 
tliereunder, such condition not having 
b!>en complied with. (Griinwood v. 
Wilwn, 31 HuTi O'."); following. People 
V. Bnatwick. 32 N. Y., 445; and dis- 
tinguishing. Russell V. Freer, 56 N.Y., 



67.) But see Bangs v. Bangs (41 
Hun, 41). 

' ' If in the form in which it was filed 
it would have created a stay, then the 
surety would probably be precluded 
from that circumstance fi-om denying 
his liability upon it. But it did not. 
As there is but one surety it did not 
stay, or in any form prevent the plaintiff 
from colleciing the judgment (Code 
Pro,, §§ 348, 335)." Per Daniels, J., 
Giimwood v. Wilson, niipra, concuE- 
rlng, for this reason, witli the major- 
ity of the court. See, also. Wing v. 
Rogers (138 N.Y.,3G1), to same eflect. 

See, further, notes to various forms 
of undertakings, as to sufficiency of 
undertakings generally. 

And see as to bonds executed by 
trust companips as sureties, undt r cb. 
486 of Laws of 1 881. Matter of Filer 
11 Abb N.C., 107); Ryan v. Cochrane, 
11 Abb. N. C.lll); Colegate v. Penn- 
sylvania Co. (11 Abb. N. C, 111; id., 
110, note); 33 Hun, 109; 98 N. Y.,458, 
supra; 9 Civ. Pro. R. [Browne], 444; 
id., 444?j.; 6 id., 259; 67 How. Pr. 273. 
See, also, chapter 401 of Lawsof 1S95, 
amending chapter 486 of Laws of 1881 
and chapter 720 of Laws of 1893, as 
amended by chapter 178 of Laws of 
1895. Abo, amendment to section 811 
of Code of Civil Pi'ocedure, by chap- 
ter .''lO of Laws of I'iOS, taking effect 
Sent 1, 1895. 

' See note 4, p. 146, to form No. l'<2; 
and see amendment to§S14 of Code of 
Civil Pro'-edui-e by chapter 946 of 
Laws of 1895,taking effect Jan. 1, 1896. 
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It is hereby ordered and directed [or I do hereby order 
and direct], that said A. B. have leave to prosecute the said 
bond [or undertaking] in his own name. 

Date [of judge's order]. 

A. O., Judge [or Justice] of the Court 

(when made hy judge). 
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FOBMS RELATING TO CONSOLIDATING CAUSES, INTERPLEADER, 
DISMISSAL OF COMPLAINT FOR NEGLECT TO SERVE SUM- 
MONS OR TO PROCEED, Etc. 

(Code Civ. Pro,, Ch. 8, Tit. 6, Art. 6.) 

No. 843. Affidavit to move for consolidation of actions. 

344. Order consolidating actions. 

345. Notice by plaintiff of consolidation of actions. 

346. Affidavit to obtain order of substitution of claimant as defendant. 

347. Notice of motion to substitute claimant for defendant. 

348. Order substituting claimant, and discbarging defendant. 

349. Order dismissing complaint for neglect to serve summons upon some 

of the defendants. 

350. Affidavit on motion to dismiss complaint for failure to proceed in 

action. 

351. Order dismissing complaint for failure to proceed in action. 

352. Notice of motion for trial of issues by jury. 

353. Order for trial of issues by jury 

354. Order referring to referee the settlement of Issues. 

355. Report of master settling issues and questions to be tried. 



No. 343. 
Affidavit to Move for Consolidation of Actions. 

(Code Civ. Pro., §817.) 

[Titles of causes.] 
County, **.; 



C. D., of — , being duly sworn, says, that he is the 

defendant [or plaintiff] ' in the above entitled actions ; that 

said actions were brought, respectively, on the day 

of , 18 — , and on the day of , 



See Briggs v. Gaunt, 4 Duer., 664; and section 819, Code Civ. Pro., cited 

in note 1 to form No. 344. 
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18 — , by the same plaintiff against the same defendant, 
in the court [or courts] above mentioned, by service of 
the summons [and complaint] therein, and are now 
pending, and the place of trial therein is the county of 

; that said actions are brought upon [or for (state 

causes of action)]; that answers are about to be interposed 
therein and the defenses therein will be as follows : [here 
state nature of defense in each action] [or that said actions 
are at issue upon the complaints and answers therein, and 
the nature of the defenses therein are as follows : (stating 
nature of defense in each action)].' 

[Or that no defense is intended to be interposed in either 
of said actions.] 

That deponent has requested the said plaintiff [or de- 
fendant] to consolidate said actions into one action, but 
said plaintiff [or defendant] has refused to comply with 
said request." 

C. D. 

[Jurat as in form No. 46.] 



No. 344. 
Order Consolidating Actions. 

(Code Civ. Pro., ,§§ 817, 818.) 

[At, etc., as in form No. 80. J 
[Title of cause.] 

On reading and filing the complaint [or pleadings] in the 
above entitled action [and the afiidavit of A. B., dated 

, 18 — ], and [name other papers read], and on proof 

of due service of notice of this motion on I. J., attorney 
for the plaintiff ; and after hearing G. H , for the defendant, 
and I. J., for the plaintiff [or no one appearing to oppose] : 

It is hereby ordered, that [*] the above entitled actions 
be and the same are hereby consolidated into one action, 

' The pleadings or copies thereof 19 Wend,, 23, cited in note 1 to form 
may be annexed and referred to as No. 344. 

stating the causes of action and de-' As to what actions will be consoli- 
lenses. dated, etc., eee note 1 to form !No. 841. 

'' See Dunning v. Bank of Auburn, 



Consolidation of Actions. 
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dollars cost of this motion, to be paid by th© 



with 

plaintiff to the defendant. 

[Or as above to (*), and from thence as follows: That 

the above entitled action pending in the Court, be 

and is hereby removed to the Supreme Court, and that the 
above entitled actions be and they hereby are consolidated 
into one action, etc. (as above).] 



No. 345. 
Notice by Plaintiif of Consolidation of Actions. 

(Code Civ. Pro., § 819.) 

[Titles of causes.] 

SiK — You will please take notice, that the above entitled 
actions have been consolidated by the plaintiff into one ac- 
tion, and are hereafter to be considered as one action for all 
purposes. 

Dated , 18—. 

E. F., Attorney for Plaintiff. 
[Office address.'] 
To I. J., Defendants Attorney. 



'See, as to consolidation of actions, 
Lockwood V. Fox, 8 Daly, 127 ; Bech 
V. Ruggles, G Abb. N. C, 69 ; Camp- 
bell, etc., Co. V. Lyddy, 1 Civ. Pro. R., 
c!o4 ; Third Ave. R. R. Co. v. Mayor, 
etc., of iSTew York, 5-t N. Y. 159 ; Kipp 
V Delamater, 58 How Pr., 183 ; Elev- 
enth. Ward Savings Bank v. Hay, 55 
id., 438 ; S. C, 8 Daly, 328 ; aff'd 73 
N. v., 600 ; Mayor v. Coffin, 90 N. Y., 
312; Solomon v. Belden, 12 Abb. N. 
C, 58 ; McKay v. Reed, id., 58, note; 
S. C, 1 City Ct., 464; Selkirk v. 
Wood (3 Civ. Pro , 141), Woodward v. 
Frost (19 Week. Dig., 125), Boyle v. 
Staten Island Land Co. (87 Hun, 233), 
Wooater v. Case (34 State Rep. 577), 
Rosenberg v. Staten Island R. R. Co. 
(38 id. 103), Gloucester Iron Works v. 
Water Comm'rs of Sing Sing (32 id. 
352), Carter v. Sully (28 Abb. N. C, 
130), Colt v. Dunn (50 Hun, 366), Sire 
V. Kneuper (22 Abb. N. C, 62), Dupig- 
nac V. Dupignac (12 Civ. Pro., 251), 
Tibbelle v. Illinois Central R. R. Co. 
(13 ?o. Rep., 32). 

The plaintiff will be ordered to pay 
costs of the motion when both the ac- 
tions were commenced at the same 
time, or under circumstances which 



evince a disposition to make the pro- 
ceedings burdensome to the defend- 
ant. (Bank of U. S. v. Strong, 9 
Wend., 451.) In other cases, if the 
plaintiflf, without reasonable grounds 
of objection, i-efuse, on request to con- 
solidate, he will be I'equii'ed to pay 
the costs of the motion. (Dunning v. 
B'k of Auburn, 19 Wend , 2U.) 

The motion, under this section, may 
be made as well by the plaintiff' as by 
the defendant. (Briggs v. Gaunt, 4 
Duer, 664.) 

Where separate actions ai-e com- 
menced against two or more joint and 
several debtors, in the same court and 
for the same cause of action, the plaint- 
iff may in any stage of the proceed- 
ings consolidate them into one action. 
(Code Civ. Pro., § 819.) 

It must appear not only that the 
causes of action are such as may be 
joined in one declaration, but also that 
no defense is intended in either of the 
suits, or that the questions which will 
arise in them are substantially the 
same. (Wilkinson v. Johnson, 4 Hill, 
46.) The nature of the defense should 
be stated, that the court may judge 
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No. 346. 

Aflidavit to Obtain Order of Svibstitution of Claimant as 

Defendant. 

(Code Civ. Pro., § 820.) 

[Title of cause.] 

COTIWTY, ss.: 



A. B., of , being duly sworn, says, that he is the 

defendant in the above entitled action ; that said action 
has been brought, and is now pending in this court, to re- 
cover [stating object of action] ; that the complaint therein 

was served upon him on the day of , 18 — , 

and that deponent has not yet answered the said complaint; 

And deponent further shows, that C. D., of ^ , who 

is not a party to said action, makes a demand against him 
for the same debt [or property] sought to be recovered in 
this action without collusion with deponent , that the 
nature of the respective claims to said debt [or property], 
so far as known to this deponent, are as follows : [here set 
forth the particulars] ; 

And deponent further says, that he has no interest in the 
question to whom said debt [or property] belongs, and is 
ignorant, except as is above set forth, of the grounds or 
merits of the respective claims made to said debt [or prop- 
erty], and does not know to which of said claimants he may 
safely pay said debt [or deliver said property], and offers 
to pay into court the amount of said debt [or to deliver the 
possession of said property, or its value, to such person as 
the court may direct].' 



[Jurat as in form No. 46.] 



A. B 



whether the questions to be tried in penses of a formal action. (Sherman 

the several suits are identical. (Dunn v. Partridge, 11 How. Pr., 154, S. C, 

V. Mason, 7 Hill, 154.) 4 Duer., 646; De Lancy v. Murphy, 34 

2 See note 2 to form No. 122. Hun, 503.) 

' The provisions of the Code, like It must appear upon the application 

those of the English Statutes (1st and that there is nothing else to be litigated, 

2d Will. IV, c. 58), were not designed except the right of the different claim-" 

to introduce new cases of interpleader, ants to the thing in question. (Fletcher 

but merely to enable defendants, in v. The Troy Savings Bank, 14 How , 

cases where an interpleader is proper, 383.) 

to relieve themselves by a summary A party claiming adversely to a de- 

proceedmg from the delays and ex- positor can be interpleaded by the 
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No. 347. 
Notice of Motion to Substitute Claimant for Defendant. 

(Code Civ. Pro., § 820.) 

[Title of cause.] 

Sir— Take notice, that upon the complaint in this action, 
and upon the affidavit, a copy of which is herewith served 
upon you, a motion will be made at, etc., for an order sub- 
stituting C. D., of , in place of A. B., as defendant 

in the above entitled action, and discharging the said A. B. 
from liability to either said A. B. or C. D. on account of 
the debt [or property], for the recovery of which said action 
is brought, on his paying into court the amount of said 
debt [or delivering the possession of the said property, or 
its value, to such person as the court directs]. 
Yours, etc., 

E. F., Attorney for Defendant. 
[Office address.'] 
To I. J., Esq., Plaintiff's Attorney, and to C. D. 



bank in a suit against it by the deposi- 
tor, or his assignee, for the deposit. 
(German Exchange Banl;: v. Commis- 
sioners of Excise, 6 Abb. N. C, 394; 
distinguishing Lund v. Seamen's Sav- 
ings Bank, 20 How., 461; 37 Barb., 
]32; Marvin v.Elwood, 11 Paige, 865.) 

The order will not be granted where 
the defendant contests hia liability. 
(Brennan v. Liverpool, L. and G. Ins. 
Co., 12 Hun, 62 ; Baltimore and Ohio 
R. R. Co. V. Arthur, 90 N. Y., 234.) 
Nor where he has a good defense as 
to one of the claimants. (Conner vi 
Weber, 12 Hun, 580.) 

The application is addressed to the 
discretion of the court, and ought not 
to be granted where it appears on the 
face of the papers that the claim by 
one of the claimants is clearly un- 
founded. (Pustet V. Flannelly, 60 
How. Pr., 67 [N. T. Super. Ct., Sp. 
T.]; Code Civ. Pro., § 820.) 

Section 820 of Code of Civ. Pro., 
applies only to proceedings by motion 
and by a defendant. (Baltimore and 
Ohio R. R. Co, V. Arthur {swpra). 

A city cannot determine the cj^uestion 
of the right of salary of a claimant to 
a municipal office, in an action in the 
nature of interpleader. The right to 



the salary depends upon the right to 
the office, and the right to the public 
office can only be tried in an action by 
the people. (City of Buffalo v. Mac- 
kay, 15 Hun, 204.) 

See also, among other cases, Johns- 
ton V. Lewis, 4 Abb. Pr. [N. S.], 150 ; 
Morgan v. Fillmore, 18 Abb. Pr., 217 ; 
Doi-nv.Fox,61N.Y.,264, rev'gS.C, 
6 Lans., 162 ; Buffalo Giape and Sugar 
Co. V. Alberger, 22 Hun, 352; De Lancy 
V. Murphy, 24 id., 503; Barnes v. 
Mayor, 27 id., 236 ; Dows v. Kidder, 84 
N. Y., 121 ! Johnston v. Stimmel, 89 
id., 117; aff'g 8. C, 26 Hun, 435; 
Bruggemann v. Bank of the Metropo- 
lis, 1 City Ct., 86 ; Caulkins v. Bolton, 
31 Hun, 458 ; Suprs. of Saratoga Co. v. 
Deyoe, 77 N. Y., 219 ; rev'g 8. C, 15 
Hun, 526 ; Fowler v. Butterly, 78 N. 
Y., 68 ; Weber v. Bank for Savings, 1 
City Ct., 70), New England Mut. Life 
Ins. Co. V. Keller (20 Week. Dig., 482 ; 
S. C, 7 Civ. Pro. R., 109), Venable v. 
N. Y. Bowery Fire Ins. Co. (49 Super. 
Ct., 181), Tynan v. Cadmas (7 Civ. 
Pro., 305), Pollock V. Morris (51 Super. 
Ct., 112, aff'd 105 N. Y. 676), Am. 
Tel. Co. V. Day (52 Super. Ct., 128), 
Crane v. McDonald (2 N. Y. State 
Rep., 150), Sulzbacher v. Nat. Shoe 
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No. 348. 
Order Substituting Claimant^ and Discharging Defendant. 

(Code Civ. Pro., §820.) 
[Title of cause.] 

On reading and filing the complaint in this action, together 

with the affidavit of A. B., dated , 18 — , and [name 

other papers read], and on motion of E. F., for the defend- 
ant [or plaintiff], after hearing G. H., for CD.: 

It is ordered, [*] that on payment by said defendant of 
the amount claimed by the summons in this action, princi- 
pal and interest, less ten dollars costs of this motion, within 

days after the entry of this order to the county 

clerk [or county treasurer], of county, said C. D. 

be substituted as defendant in said action in the place of 
said defendant [naming him], and that the said A. B. be 
thereupon discharged from liability to either the plaintiff 
above named or said C. D., on account of the debt for which 
this action is brought : 

And it is further ordered, that if the said C. D. does not 
appear to defend this action within twenty days after ser- 
vice upon him of a copy of this order, together with a copy 
of the complaint in this action, the plaintiff may apply, ex 
parte, for an order that the money so deposited be paid 
over to him. 

[Or as above to (*), and from thence as follows : That the 
defendant deliver the property mentioned in the complaint 
to M. N., Esq., who is hereby appointed receiver thereof; 

that C. D., of , be substituted as defendant in this 

action in the place of the above defendant, A. B., who 
shall, upon the delivery of such property to said receiver, 
be discharged from all liability therefor, either to the plain- 
tiff or to the said C. D.] 

That the said receiver hold the said property, subject to 
the further direction of this court. 

and Leather Bank (52 Super. Ct., 269), Mut. Life Ins. Co. v. Odell (50 id., 

Piice V. Holman (22 Week. Dig., 475, 279), Dreyfna v. Casey (52 Hun, 95), 

appeal dismissed without opinion, lOl Bowery Nat. Bank v. The Mayor, etc. 

N. Y. 683), McElroy v. Baer (9 Civ. (26 Week. Dig-., 39), Mars v. Albany 

Pro., 133), Nassau Bank v. Yandes (44 Savings Bank (64 Hun, 424), Koenig 

Hun, 55), Wenstrom Electric Co. v. v. N. Y. Life Ins. Co. (28 Week. Dig., 

Bloomer (85 Hun, 389), Crane v. Mc- 100), Schell v. Lowe (73 Hun, 43), 

Donald (118 N. Y., 648), Bassett v. Heyman v. Smadbeck 6 Misc., 527), 

Leslie (123 N. Y., 396), New England Wilson v. Blumenthal (8 id., 528), 
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Read v. Bi-aytoii (143 N. Y., 342), 
Travellers' Ins. Co. v. Healey (28 N. 
Y. Supp., 478), German Sav. Bank y. 
Friend (48 State Rep., 400), Taylor v. 
Satterthwaite (2 Misc., 441), Lawson 
V. Terminal Waiehouse Co. (70 Hun, 
281), Chamberlain v. Almy (3 Misc., 
555), Baker v. Brown (64 Hun, 627), 
Dodge V. Lawson (22 Civ. Pro., 112), 
Feldmau v. Grand Lodge of, etc. (46 
State Rep., 122), Pratt v. Myers (28 
Abb. N. C, 460), Simons v. Hearn (44 
State Rep., 767), Jarvis v. Benedict (37 
State Rep., 588), Faivre v. Union Dime 
Savings Inst. (36 id., 79), Sickles v. 
Wilmerding (5a Hun, 375), Drake v. 
Woodford (33 State Rep., 904), Crom- 
well V. Am. Loan and Trust Co. (.')7 
Hun, 149), Van Z andt v. Van Zandt (17 
Civ. Pro. 448), U. S. Land & Invest- 
ment Co. Y. Bussey (27 State Rep., 



185), Lane v. N. Y. Life Ins. Co. (56 
Hun, 92), Delaware, etc., R. R. Co. v. 
Corwith (16 Civ. Pro., 312), Fulton 
Bank of Brooklyn v. Chase (6 N. Y. 
Supp , 126), Mathot v. North River 
Bank (16 Civ. Pro., 314), Flanery v. 
Em. Ind. Savings Bank (23 Abb. N. 
C. 40), Progi-essive Handlanger Union 
v. German Sav. Bk. (23 Abb. N. C, 
112), Van Loon v. Squires (id., 230), 
Sibley v. Eq. Life Ass. Co. (15 Civ. 
Pro., 31G), Smith v. Em. Ind. Sav. 
Bk. (2 N. Y. Supp., 617), Friedman v. 
Piatt (4 id., 125), Koenig v. N. Y. Life 
Ins. Co. (14 Civ. Pi-o., 260), Norton v. 
Union Trust Co. (27 Week. Dig. 22), 
Clark V. Mosher (107 N. Y., 118). See 
also ]irovisions of chapter 246 of Laws 
of 1894, amending section 820 of Code 
of Civil Procedure. 
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That within days after entry [or notice] of this 

order, the i^lnintiflf serve a summons and a copy of his com- 
plaint, amended as he may see fit [with a copy of this order], 
upon the said C. D., and that the said C. D. answer such 
complaint within days thereafter. 

That if the plaintiff fails to serve his summons and com- 
plaint, and this order, as above directed, the defendant, 
A. B., may apply to the court for an order dismissing the 
action, and directing that the said property be delivered by 
the receiver to the said defendant, A. B. , and if the said 
C. D. shall neglect to answer such complaint, if served as 
herein directed, the plaintiff may apply, upon notice, for 
an order that said property be delivered by the receiver to 
the plaintiff. 

That — dollars costs be allowed to the said C. D., 

to be deducted by him out of the fund [or to be paid by the 
plaintiff and allowed to him in case of final recovery of 
judgment].' 

No. 349. 

Order Dismissing the Complaint for Neglect to Serve Sum- 
mons upon Some of the Defendants. 

(Code Civ: Pro., §831.) 

[At, etc., as in form No. 80. j 
[Title of cause.] 

The summons in the above entitled action having been 

served upon the defendant, C. D., more than since, 

and said C. D. having appeared therein, and no service of 
said summons having been made upon the defendants, E. F. 
and G. H., and it appearing that a complete determination 
of the controversy iti this action cannot be had without the 
presence of said last named defendants, and due notice of 
this motion having been given to M. N., attorney for the 
plaintiff, and on reading [specify papers read on motion] : ' 

Now, on motion of I. J., for said C. D., and after hearing 
M. N. for the plaintiff [or no one appearing to oppose] : 

It is hereby ordered, that the complaint herein be dis- 

> Substantially from 3 Barb Cb. Pr. See note 1 to form No. 846. 
f2d ed.), 695. ' See note 4, p. 126, to Form No 183. 

33 
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missed as against the said defendant, C. D.^ ana mat said 
defendant, C. D., have judgment herein against me said 
plaintiff, dismissing tlie complaint, with costs, ana ihat 

— dollars costs of tliis motion be paid by said plain 

tiff to said defendant, CD. 

No. 350. 

Affidavit on Motion to Dismiss Complaint for Failure to 
Proceed iu the Cause. 

(Code Civ. Pro., § 833.) 

[Title of cause.] 
County, ss. : 



A. B., of , being duly sworn, says, that he is the 

defendant's attorney in the above entitled action ; that issue 

was joined therein on the day of . 18— , 

that the pla,ce of trial therein is the county of ; 

that a circuit court [or special term] of the Court 

was held at , in said county, on the day 

of -, 18 — , at which the said action might have been 

tried, and at which younger issues were tried in their regu- 
lar order on the calendai', and that said action was not 
noticed fur trial [or brought to trial] by the plauitiif' [cr 
state other facts showing neglect to proceed in the action 
on the part of the plaintiff]. 

A. B. 

[Jurat as in form No. 46. J 

No. 351. 

Order Dismissing Complaint for Failure to Proceed in 

Action. 

(Code Civ. Pro., §833.) 
[At, etc., as in form No. 80.] 
[Title of cause.] 
On reading and filing the affidavit of C. D., dated , 



18 — , by which it appears that the plaintiff has unreasona- 
bly neglected to proceed in the above entitled action agains. 
the defendant [or the defendants, E. F. and Gr H.], ana it 

» See rule 86 of Gen. Rules of Prac Y. Super Ct., 488; Osborne v. Sellick, 
tice, and see Ellsworth v. Brown, 16 5 Week. Dig., 589- 
Hun,, 1 , Fisher v Dusenhury, 47 N 
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appearing that due service of notice of this motion has been 
served upon M. N., the attorney for the plaintiff, and on 
reading [specify other papers read]: 

Now, on motion of A. G., of counsel for the defendant 
[or for the defendants, B. F. and G. H.J, and after hearing 
M. N., for the plaintiff [or no one appearing to oppose] : 

It is hereby ordered, that the complaint in this action be 
dismissed [as against the defendants, E. F. and G. H.], and 
that said defendant [or the said defendants, E. F. and G. H ] 
have judgment against the plaintiff herein for costs of this 
action [unless the plaintiff shall proceed herein (against 

said defendants, E. F. and G. H.) within — '■ — days 

after the service upon his attorney of a copy of this order]: 

And it is further ordered, that the plaintiff pay to the 

defendant [or to said defendants, E. P. and G. H.] 

dollars costs of this motion." 



No. 352. 
Notice of Motion for Trial of Issues by Jury. 

(Code Civ. Pro., §§ 838, 070.) 

As in form No. 168 to [*], and from thence as follows: 
At the opening of court, or as soon thereafter as counsel 
can be heard, that the issues [or questions of fact involved]' 
in the above entitled action, as said issues [or questions] are 
stated in schedule A, hereto annexed, be submitted to a 
jury for trial, and for such other or further relief as to the 
court may seem proper. 

Yours, etc., 
A. B., Plaintiff^ s [or Defendant s] Attorney. 
[Office address.'] 
To P. R., Attorney for Defendant. 

S. P. [and K. L. ], Attorney for Defendant, I. J. 

' Under sections 581 and 822 of Code Ilayward v. Mimhattan R. Co. (52 id., 

Civ. Pro., the courthas jiower lo strike 38;{). 

out the complaint in an action, as a Where a i-eferee i efused to proceed 
penalty for disobedience of an order fui-ther until liis fees were paid, a de- 
requiring- plaintiff to serve a bill of lay on tlie part of the plaintiff to take 
particulars, which amounts to an un- action for two years thereafter is suf- 
reasonable neglect to proceed in the fieient cause for a diamissalof thecom- 
action within the meaning of § 822. jilaint nnder section 823 of Code Civ. 
(Gross V. Clark, 87 N. Y., 272.) See, Pro. (Ellsworth v. Brown, 16 Hun. 1.) 
a,lso, Wilson v- Fowler (44 Ilun, 89) ; See, also, note 1 to form No. 350. 
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Schedule A. 

[Annexed to above notice. J 

[Title of cause.] 

The following issues [or questions of fact] are proposed 
to be submitted to a jury for trial in the above entitled 
action, as mentioned in the foregoing notice, to wit : 
Mrsi. Whether, etc. 
Second. Whether, etc. 

A. B., Plaintiff '' s [or Defendant s\ Attorney. 
[Office address.'] 



No. 353. 
Order for Trial of Issues by Jury. 

(Code Civ. Pro., §§ 833, 970.) 

[At, etc., as in form No. 80.] 

[Title of cause.] 

On reading and filing the affidavit of T. R., attorney for 
the plaintiff \or defendant] in the above entitled action, 
showing that this action is at issue upon the complaint and 
answer therein, and on reading and filing notice of motion 
on the part of the plaintiff \or defendant] lieiein for an 
issue or issues in this cause to be tried by a jury with proof 
of due service of said affidavit and notice of motion on F. R., 

' See rule 31 of Gen. Rules of Prae- As to practice upon feigned issues, 

tice ; Apel v. O'Connor (infra). see Snell v. Louclis (12 Barb., 385). 

The Code has not changed the former An action for divorce, in which issue 

practice in respect to feigned issues, had been joined, was noticed for trial 

except so far as to substitute a simjile and put upon the calendar of the 

interrogatory for the legal fiction of a special term, ffeld, that issues for a 

wager. (Brinkley v. Brinkley, 2 T. & trial by jury might be then framed by 

C. 501 ; see S. C, on appeal, 56 N. Y., the court, and an order made, putting 

192; Vermilyeav. Palmer, 52 id., 471.) the cause on the day calendar of the 

See, also. Acker v. Leland (lOdN. Y., jury trial term for a day specified, 

5); Randall v. Randall (114 N. Y., witlaout any further notice. (Compton 

499) ; McNaughton v. Osgood (Id., v. Compton, 46 N. Y. Super. Ct., 579.) 

574) ; Hooker v. City of Rochester In cases under section 970, the find- 

(126 id., 63.") ; Bowen v. Sweeney ing of the jury upon each question is 

(143 N. Y., 340). conclusive in the action, unless the 

As to practice upon the hearing of verdict is set aside or a new trial is 

issues settled in an equity action, see granted. 

Birdsall v. Patterson (51 N. Y., 43). See, also. Rutty v. Person (49 Super. 

The motion is addressed to the dis- Ct., 55) ; Apel v. O'Connor (39 Hun, 

cretion of the court. (Colman v. 482; Lavelle v.[Corrignio (86 id., 135). 

Dixon, 50 N. Y., 572.) See Lynch v. " See note 2 to form No. 122. 
Met. Elevated R. Co. (129 N. Y., 
274-279). 



Order for Trial of Issues by Jury. 261 

attorney for the defendant, S. P. [or plaintiff], and on R. L., 
attorney for the defendant, I. J., and on reading [specify 
other papers read], and after hearing, etc. [or no one ap- 
pearing to oppose] : 

It is hereby ordered, [*] that the following issues of fact 
arising [upon the pleadings] in this action be tried by a jury 

at the circuit court, in and for the county of , 

to wit : 

Mr St. Whether, etc. [stating question to be tried, e. g.], 
whether the said defendant, S. P., executed the bond and 
mortgage mentioned in the complaint in this action. 

Second. Whether, etc. [stating question to be tried, e. g.], 
whether the plaintiff executed the release of the said bond 
and mortgage, as stated in the answer. 

And that the plaintiff hold the affirmative upon the first 
question, and the defendant the affirmative upon the second 
question ; that the issue between the plaintiff and the de- 
fendant, S. J., be [stating issue], e. g., whether the release 
of the farm of the said defendant from the lien of the mort- 
gage mentioned in the complaint of the plaintiff was ob- 
tained by the defendant, S. J., fraudulently, as alleged in 
the complaint? And that the plaintiff be considered as 
holding the affirmative of the last mentioned issue upon 
the trial thereof.' 



No. 354. 
Order Referring to Referee the Settlement of the Issues. 

(Code Civ. Pro., §§ 833, 970.) 

As in form No. 353 to [*], and from thence as follows : 
That the issues of fact arising upon the pleadings in this 
suit between the respective parties [or the questions of fact 
not in issue upon the pleadings involved in the above enti- 
tled action], be settled pursuant to statute and to rule 31 of 
the General Rules of Practice, to the end that testimony 
may be taken thereon. 

And it is further ordered, that for the purpose of settling 

' See note 1 to form No. 352. 
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the said issues \or questions], it be referred to , as 

referee, to ascertain and settle the said issues [or questions], 
in the form of interrogatories, to be tried by a jury, wherein 
shall be stated the several questions of fact to be passed 
upon, the names of the parties to each issue, and which 
party is to be considered as holding the aifirmative on each 
question to be tried. 

And it is further ordered, that said referee do summon 
before him, on such reference, all the parties entitled to 
take testimony in the cause [and that upon the coming in 
and confirmation of his report, the testimony to be taken 
in the cause shall be directed and be confined to the issues 
thus settled],' 



No. 355. 

Report of Referee Settling Issues and Questions to be 

Tried. 

(Code Civ. Pro., §§ 833, 970.) 

[Title of cause.] 
To the Gourt : 

In pursuance of an order of this court, made in the above 

entitled action on the day of , 18 — , by 

which it was referred to me to settle the issues of fact aris- 
ing upqn the pleadings in this action between the respective 
parties \or the questions of fact not in issue upon the plead- 
ings involved in the above entitled action], pursuant to 
statute and to rule 31 of the General Rules of Practice, 
to the end that testimony may be taken thereon : 

I, the subscriber, referee as aforesaid, do respectfully cer- 
tify and report that, having been charged by the [plain- 
tiff's] attorney with the execution of said order of reference, 
I have been attended by the attorneys for the respective 
parties [and have examined the pleadings] in this cause, 
and have settled the issues to be tried,' upon the following 

' This form is taken from the de- in brackets should be usually omitted 
cip;on of Edmonds, J., in Miller v. under the present practice. 
Wilson, 1 Barb., 222. The last clause 
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interrogatories, to be answered by tlie verdict of the jury 
upon the trial thereof, viz. [here insert the interrogatories] : 

And I further report that, upon the trial thereof, the 
plainliff is to be considered as holding the affirmative of 
the first question, and the defendant the negative ; and the 
defendant the affirmative of the second question, and the 
complainant the negative. 

All of which is respectfully submitted. 

Dated , 18—. 

E, v., Itej&ree. 
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CHAPTER IX. 

FORMS RELATING TO EVIDENCE. 

TITLE I. Forms relating to compelling the attendance and testimony of a 

witness. 
TITLE II. Forms relating to depositions. 
TITLE III. Forms -elating to documentary evidence. 

TITLE I. 

FORMS RELATING TO COMPELLING THE ATTENDANCE AND 
TESTIMONY OF A WITNESS. 

(Code Civ. Pro., Ch. 9, Tit. 2.) 

No. 356. Affidavit of service of subpoena. 

357. Subpoena to witness. 

358. Subpoena ticket. 

359. Subpoena and ticket with duces tecum clause. 

360. Affidavit to procure warrant to apprehend defaulting witness. 

361. Warrant for apprehension of witness. 

362. Warrant for commitment of witness for failure to testify in cases 

arising under section 854, Code Civ. Pro. 

363. Order discharging witness, or other person, from improper arrest. 

364. Affidavit to procure discharge of witness from arrest. 

365. Affidavit to be made by witness on request of sheriff. 



No. 356. 

Affidavit of Service of Snbpoena. 

(Code Civ. Pro., § 852.) 

County, ss. : 

A. B., of , being duly sworn, says, that on the 

day of , 18 — , he personally served the 

annexed subpoena upon C. D., to whom it is directed, at 

the place of residence of said C. D., in the of 

, in the county of [or at the 

of , in the county of ], by exhibiting to 

said C. D. the said original subpoena, and delivering to him 
a copy thereof [or a ticket containing the substance thereof], 
and paying [or tendering to] him his fees allowed by law 
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for traveling from his [said] place of residence [or from the 
place of service where he was temporarily residing '] to and 
returning from the place where he is required to attend, 
and for one day's attendance pursuant to said subpoena, 
namely : eight cents for each mile going to the place of at- 
tendance, and fifty cents for said attendance, in all amount- 
ing to the sum of dollars." 

A. B. 
[Jurat as in form No. 46. J 



No. 357. 
Subpoena for Witness. 

(Code Civ. Pro , §§ 7, 852.) 

The People of the State of New York to A. B., greeting : 

Wt- command you, that all business and excuses being 
laid aside you [and each of you] appear and attend at a 

Term of the Court [or before the justices of the 

Supreme Court, or some one of them, at a circuit court to 

be held in and for the county of ], at the , 

in the of [or before I. L., referee duly 

appointed under an order of the court, at ], on the 

day of , 18 — , at o'clock in the 

noon, to testify, all and singular, what you may 

know in a certain action now pending in said court, then 

1 Ordinarily a witness is subpoenaed the party paid, it was held that the 

at his permanent residence, and is thus whole amount was taxable. (Pike v. 

entiLlod to his fees in traveling from Nash, 10 How. Pr., 58.) 

sncli residence; but where the witness For sheriff's certificate of service of 

is subpoenaed at the place of his tem- subpoena, see form No. 35. 

porary residence and business, and re- The expenses incurred by a party in 

turns thereto after testifying in the serving subpoenas upon witnesses, can- 

eause, lie is entitled to his fees, com- not be allowed by the clerk as a neces- 

pnted according to the distance to such sary disbursement luider section 311 of 

temporary residence. (Clarks v. Star- Code of Pro. (Code Civ. Pro., §3256; 

iiig, 4How. Pr.,24.S; Mitchell v. West- Townof Pierrepontv. Lovelass, 4Hun, 

ervelt, ff id., 265; Wheelerv. Lozee, 12 681.) 

id., 446.) See also Sargent v. Warren "As to amount of fees, see Code Civ. 
(41 Hun, 10.3). Hoffman v. N. Y., I.ake Pro., § 3318. The clauses as to pay- 
Erie, etc., R. K. Co. (50 Super. Ct., nient of mileage are only to be inserted 
5]o_) where Ihe ilisiMiice is over three miles 

Where the witness was subpoenaed from llie place of attendance, as the 

while away from liome and being wimoss is only entitled to mileage in 

about to return home, and he insisied such cases. (Id.) 
upon his fees from his residence, which 

34 
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and there to be tried between F. C, plaintiff, and O H., 
defendant, on the part of the plaintiff [or defendant], [*] 
and for a failure to attend you will be deemed guilty of 
contempt of court and liable to pay all loss and damages 
sustained thereby to the party aggrieved and forfeit fifty 
dollars in addition thereto. 

Witness, Hon. A. O., one of the justices [or judges] of 

our said court, at , this day of , 

one thousand eight hundred and . 

J. L., Clerk. 

T. R., Attorney for Plaintiff' [or Defendant]. 
[Olfice address.'] 



No. 358. 
Subpoena Ticket. 

(Code Civ. Pro., §§7, 853.) 

By virtue of a writ of subpoena, to you directed and here- 
with shown to you, you are commanded that, all business 
and excuses being laid aside, you be and appear in your 

proper person at a Term of the Court [or before 

one of the justices of the Supreme Court, at a circuit court 

appointed to be held in and for the county of J, at 

the in the of [or before I. L., 

referee duly appointed under an order of this court at 

], on the day of , 18 — ^ at 

o'clock in the noon, to testify, all and singular, 

what you may know in a certain action now pending in said 
court, then and there to be tried between F C , plaintiff, 
and O. H., defendant, on the part of the plaintiff [or de- 
fendant], [*] and for a failure to attend you will be deemed 
guilty of a contempt of court and liable to pay all loss and 
damages sustained by tlie party aggrieved and forfeit fifty 
dollars in addition thereto. 

Dated this day of , 18 — . 

By the court. 

T. R., Attorney for Plaintiff [or Defendant]. 
[Ofiice address.'] 

To . 



> See note 3 to form No, 132. 
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No. 359. 
Subpoena and Ticket with Duces Tecum Clause. 

(Code Civ. Pro., t^g 7, 853.) 

As in forms Nos. 357, 358 to [*], and from thence as fol- 
lows : And that you bring with you, and produce at the 
time and place aforesaid, a certain [describing book, paper, 
etc.] now in your custody, and all other deeds, evidences 
and writings which you have in your custody or power 
concerning the premises. 

Concluding as in forms Nos. 357, 358, from [*]. 



No. 360. 

Affidavit of Procure Warrant to Apprehend Defaulting 
Witness, Subpoenaed Pursuant to Section 854, Code 
Civil Procedure. 

(Code Civ. Pro., § 855.) 

County, ss.: 

A B., of , being duly sworn, says, that hereto- 
fore, and on or about the — day of , 18 — , a 

subpoena wns issued by I. L , as referee [or arbitrator, etc.], 
duly appointed and ex^ircssly authorized by law to hear, 
try and determine the matter of [describing proceeding], 

requiring E. F., of , therein mentioned, to attend 

before said I. L., at the time and place and for the purposes 
as stated in the said subpoena, which is hereto annexed and 
marked schedule A ; that said subpoena was duly served 
upon said E. F., in the manner required by law, as stated in 
the affidavit of service thereof annexed to said subpoena ; 
that said E F. has failed to obey the said subpoena by fail- 
ing to attend before said I. L., as such referee [or arbitra- 
tor, etc.], at the time and place mentioned in said annexed 
subpoena.' 

A. B. 

[Jurat as in form No. 46. J 

"See note 1 to firm No. 362, and of Kelly (11 Week. Big-., 308), as to 
see § 867 of Code Civ. Pro., and Matter production of books of account. 
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No. 361. 

Warrant for Apprehension of Witness, Subpoenaed Pursu- 
ant to Section 854, Code of Civil Procedure. 

(Code Civ. Pro., §§ 855, 857.) 

To the Sheriff of the County of ; 

Whereas, it has appeared, by the affidavit of A. B., tliat 

on or about the day of , 18—, a subpoena 

was issued by I. L., a referee \or arbitrator, etc.], duly ap- 
pointed and expressly authorized by law to hear, try and 
determine the matter of [describing proceeding], requiring 

E. F., of , therein mentioned, to attend before said 

I. L., at the , in the of , in the 

county of , at o'clock in the 

noon, for the purpose of giving testimony \or of having 
his deposition taken ; or of being examined] in said matter ; 
that said subpoena was duly served upon said E. F., at 

, and his fees for attending as such witness duly 

paid ; and. 

Whereas, the said E. F. has failed to obey the said sub- 
poena by failing to attend before said I. L. , as such referee 
\or arbitrator, etc.], at the said time and place : 

Now, therefore, you are hereby commanded to apprehend 
the said E. F., and to bring him before the said I. L., such 

referee \or arbitrator], on the day of , 18 — , 

at o'clock in the noon, at the office of said 

referee [arbitrator, etc. J, in the of , to be 

examined and give evidence in said proceeding, and to be 
further dealt with according to law.' 

Dated , 18—. 

A. O , Judge [or Justice] of the Court. 

M. W., Attorney for . 

[Office address.'] 

' See note 1 to foi-m No. 363. ' See note 3 to form No. 133. 
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No. 363. 

Warrant of Comuiitiuent of Witness for Failure to Testify 
in Cases arising under Section 854, Code of Civil Pro- 
cedure- 

(Code Civ. Pro , §§ 856, 857, 858.) 

To tlte sheriff of the County of , greeting : 

Whereas, it has appeared to me, by affidavit, that a war- 
rant was heretofore issued by me \or by Hon. A. O.. judge 

of the Court], dated 18— to the sheriff 

of county, commanding said sheriff to apprehend 

E. F., of , and to bring him before I. L., duly ap- 
pointed and authorized by law, as referee [or arbitrator, 
etc.], in the matter of [describing proceeding], at the office 

of said referee [or arbitrator, etc.], in the of , 

at o'clock in the noon, to be examined, 

and give evidence in such proceeding ; and. 

Whereas, the said E. F. has been brought by said sheriff 
before said referee, at said time and place, and has refused, 
without reasonable cause, to be examined as such witness 
[or to answer a legal and pertinent question to wit (insert- 
ing question) ; or to produce a certain book or paper, to wit 
(describing it), which he was directed to bring by the terms 
of the subpoena served upon him in said matter ; or to sub- 
scribe his deposition after it had been reduced to writing] : 

Now, therefore, you are hereby commanded to commit 
the said E. F., to jail, there to remain until he submits to 
do the act which he was required to do as aforesaid, or is 
discharged according to law.' 

Dated , 18—. 

A. O., Judge [or Justice] of the Court. 

M. W., Attorney for 

[Office address.'] 

• These proceedings do not apply to ness. (Code Civ. Pro., §§ f54, 859.) 

a matter arising, or an act to be done,. These forms are prepared to meet the 

in an action in a court of record, nor case of a referee or abitrator appointed 

to a subpoena issued by a justice of to hear, try and determine tlie matter, 

the peace: or to a witness subpoenaed They can easily be conformed to the 

to attend a court held by a justice of other cases iiamea in § 854. 

the peace; or to a case where speciifl See, under similar statute. In re 

provisionisotherwisemadeby law, for Bradncr, 87 N. Y., 17i. 

compelling the attendance of the wit- * See note 3 to form No. 123. 
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No. 3613. 

Order Discharging Witness or other Person from Improper 

Arrest. 

(Code Civ. Pro., § 861.) 
[At, etc., as in form No. 80 (when made by court.)] 
[Title of action or proceeding.] 

Proof having been made by affidavit that M. N. was dniy 
and in good faith subpoenaed [or ordered] to attend for tQe 
purpose of being examined in the above action [or matter] 

pending in the court, and that his attendance, pursu 

ant to said subpoena, might lawfully be enforced by attach- 
ment [or by commitment], and that after he had been so sub- 
poenaed, and while going to [or remaining at, or returning 
from] the place where he was required by said subpoena to 

attend was arrested by the slieriff of county, in a 

civil action [or special proceeding], viz.: in [give title of 
action or proceeding], under an order of arrest granted 
therein by [court or judge], dated , 18 — ; 

It is hereby ordered, on motion of I. J., attorney for said 
M. N., that said M. N. be and he is hereby discharged from 
said arrest, pursuant to the provisions of the Code of Civil 
Procedure of the State of New York. 

Dated , 18 — [when made by judge]. 

A. O., Judge [or Justice] of the Court 

{w7ien made by Judge). 



No. 364. 
Affidavit to Procure Discharge of Witness from Arrest. 

(Code Civ. Pro., §§ 861, 862.) 

[Title of action or proceeding.] 

■ CouNT-y, ss.: 

A. B., of , being duly sworn, says, that on the 

day of , 18 — , he was duly, and in good 



faith, served vsdth a subpoena [or order] to attend, on the 

day of , 18 — , at o'clock in the 

-=,^ noon, at - — — — [or before (naming court or 
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officer, etc.)], for the purpose of being examined in the 
above action \_or matter], and that while going, jiursuant 
to said subpoena, to [or while returning from, or while re- 
maining at] the said place of attendance, pursuant to said 

subpoena, he was arrested by F. P., the sheriff of 

county [or other officer], under an order of arrest, dated 
, 18—, issued in a civil action between CD., plain- 
tiff, and himself, said A. B., defendant [or in a special pro- 
ceeding, to wit : (giving the title)], pending in the 



Court, and is now held by said sheriff, in his custody, under 
said order of arrest.' 
That, etc. [substantially as in form No. 209 from (f ). ] 

A. B. 

["Jurat as in form No. 46.] 



No. 365. 

Affidavit to be made by Witness, on Bequest of Sheriff, to 
Prevent Arrest. 

fCodeCiv. Pro., §864.) 

[Title of action or proceeding.] 
County, **..• 



A. B.. of — , being duly sworn, says, that on the 

day of — , 18 — , he was legally served with 



a subpoena [or order] to attend, on the day of 

'The exemption from arrest does Circuit Court Mass., July, 1882], 26 

not extend to a witness who attends Alb. L. J., 331; In re Healy, 53 Vt., 

voluntarily, or without a subpoena, 694.) 

unless the witness is a non-resident of As to whether a distinction is respect 
the State. (Code Civ. Pro., § 860; to their immunity exists between suit- 
Hardenbrook's case, 8 Abb., 416, Ex ors and witnesses from a foreign State 
parte McNeil, 6 Mass., 264, Cole v. and those residing in this State, quasre. 
McClellan, 4 Hill, 59, and note; see, (Person v. Grier, supra). 
also, 1 Wait's Pr., 598.) See, also, The rule is not confined to witnesses, 
amendments to § 862, Code Civ. Pro., but extend to parties as well. Mat- 
by ch. 946 of Laws of 1895, taking thews v. Tufts, 87 N. Y., 568.) See, 
eflFect Jan. 1, 1896. also, Parker v. Marco (136 N. Y., 585 ; 

A resident of a foreign State, while reversing S. C, 61 Hun, 519). 
attending a court of this State as a A resident witness attending our 
witness, cannot be served with a pro- courts is privileged from arrest, but 
cess for the commencement of a civil not from the service of ordinary pro- 
action against him, nor be aiTested cess. (Schlesinger v. Foxwell, 1 City 
upon civil process, (Person v. Grier, Court Rep., 461.) But see Tribune 
66 N. Y., 124 ; Sanford v. Chase, 3 Association v. SWeman (8 State Rep., 
Ppw., 381 ; Larne4 v. Griffin [U. S. 343 ; 12 Civ, Pro., 20). 
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, 18 — , at o'clock in the noon, at 

[state place of attendance], before the Court [or 

before I. J., referee {or arbitrator, etc.), in the above enti- 
tled action (or matter), duly appointed to hear, try and de- 
termine the same {or state other purpose of appointment)], 
for the purpose of being examined as a witness in said ac- 
tion [or matter], on the part of ; that he is still in 

attendance, as such witness, before said court [or referee 
{or abitrator, etc.)] ; [or that he is going for the purpose of 
attendance as such witness, etc. ; or is returning from attend- 
ance as such witness, etc.]; that he was not so subpoenaed 
[or ordered] by his own procurement, with the intent of 
avoiding arrest. 

A. B. 
[Jurat as in form No. 46.'] 



TITLE II. 

fobms relating to depositions. 

Article First. 

forms relating to depositions taken and to be used 
within the state. 

(Code Civ, Pro., Ch. 9, Tit. 3, Art. 1.) 

No. 366. Affidavit to obtain order for examination of a party, etc., in pending 
action. 

367. Affidavit to obtain order for examination of person who expects to 

be a party to action. 

368. Order for examination of party, etc., before trial. 

869. Order for examination of person who expects to be a party to an 
action, etc. 

370. Affidavit pf service of order for examination of party, etc. 

371. Stipulation for taking of deposition. 

373. Deposition of party, or expected party, and return by judge or 
referee. 

373. Affidavit to obtain order to take deposition or affidavit to be used on 

motion. 

374. Order appointing referee to take affidavit to be used on motion 

• The affidavit may be taken by the officer making the arrest. (Code Civ. 

Pro.. § 864.) 
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No. 366. 

Affidavit to Obtain Order for Examination of a Party, etc., 

in a Pending Action. 

(Code Civ. Pro., § 872.) 

[Title of cause ] 
County , ss. • 

A B., of , being duly sworn, says [that he is the 

plaintiff {or defendant) in the above entitled action] : ' 

That said action has been commenced on the day 

of , 18— by A. B. [or CD], the above named 

plaintiff, who resides at , against E. P., the above 

named defendant, who resides at ; and said action 

is now pending in the court, and the place of trial 

therein is the county of . 

That said defendant has appeared [and answered] by I. P., 
as his attorney, who resides [or whose office address is] at 

[or that said defendant has not appeared], and that 

the plaintiff has appeared by G. H, as his attorney, who 
resides [or whose office address is] at .' 

That said action.is brought [here state the nature of the 
action, and the substance of the judgment demanded]. 

[That the nature of the defense to said action is as fol- 
lows (state the nature of the defense).'] 
That the testimony of the said defendant [or of said plaintiff; 

or of I. J , who resides in the — ■ of , in the county 

of ] is material and necessary for the plaintiff [or de- 
fendant] [or for the prosecution {or defense) of said action]. 

That the following facts and circumstances render the 
examination of the said defendant [or plaintiff ; or I. J.] 
material and necessary [here state same]'. 

'It is sufficient if such aiEdnvit be the applicant's attorney must be stated 
made by the attorney for tho ai)plicant in tho affidavit. (Code Civ. Pro., 8 872; 
or a third party. It need not be made Van Roy v. Harriott, 30 Hun, 77.) An 
by the applicant himself. (Corbett v. order made upon an affidavit not con-p 
De Comeau, 54 How. Pr., 503; S. C, taining that statement is irregular and 
4 .4.bb. N. C., 252; rev'd, on another will be reversed. (Id.) See also De- 
point, 5 id., 169 ; Hale v. Rogers, 22 ^lierris v. Slavin (74 Hun, 628). 
Hun, 19; Lane v. Williams, 20 Week. 'The nature of the defense is to be 
Dig., 16.) But the materiality of the stated in' case the application is made 
witness must be alleged upon the at- by the defendant before answer, or by 
torney's own knowledge, or if it be either party after answer (sub. 2). 
made upon information the source (Robertson v. Russell, 20 Hun, 243.) 
must be given. (Hale v. Rogers, * The affidavit must specify the facts 
supra.) and circumstances, which show, in 

' The residence pr office ^ddy§s8 pf confoi-mity with eiibdiyision 4 of sec- 
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orl. J ] is now sojourn- 
[or that said 



That said defendant [or plaintiff , 

ing at , in the oj 

I. J. {or C. D.) regularly transacts his business at , 

in the of — ].' 

[That the said I. J. is about to depart from the State {or 
is so sick) {or infirm) as to afford reasonable ground to believe 
that he will not be able to attend the trial of the above 
entitled action (as will appear from the certificate of his 
attending physician hereto annexed) {or state any other 



tion 872, that the examination of the 
pei'son is matei'ial and necessary (Rule 
82, Gen. Rules of Prac. ; Greer v. 
Allen, 15 Hun, 432 ; Chapin v. Thomp- 
son, 16 id., 53 ; Wayne Co. k av. B'k v. 
Brackett, 31 Hun, 434), and must al- 
lege the existence of such facts. An 
allegation that the party desires to 
prove such facts is not sufficient. 
(Kirkland v. Moss, 11 Abb. N. C. 421.) 
See also amendment to subdivision 4 
of section 872 of Code of Civ. Pro. by 
Laws of 1893, ch .721, and amendments 
to same section by ch. 946 of Laws of 
1895, taking effect Jan. 1, 1896. 

It must be shoion that the testimony 
of the person to be examined is mate- 
rial and necessary. The bare state- 
ment that such testimony is material 
and necessary is insufficient. (Matter 
of Bryan, 3 Abb. N. C, 289 ; Robert- 
son V. Russell, 20 Hun, 243; Crooke v. 
Corbin, 23 id., 176 ; Sweeney v. Stur- 
gis, 24 id., 162.) 

See, further, as to form and contents 
of affidavit, Schepmoes v. Bousson (1 
Abb. N. C, 481 ; S. C, 52 How. Pr., 
401), Dunham v. Mercantile M. Ins. 
Co. (6 Abb. N. C, 70 ; S. C, 56 How. 
Pr., 240), Beach v. Mayor of N. Y. (4 
Abb. N. C, 236 ; S. C, 14 Hun, 79), 
Hale v. Rogers (22 Hun, 19), Levy v. 
Loeb (5 Abb. N. C, 157), Sprague v. 
Butterworth (22 Hun, 502), Sweeney 
v. Sturgis (21 Hun, 162), Smyth v. 
McGovern (7 Week. Dig., 480), Kinney 
V. Roberts (26 Hun, 166), Ludewig v. 
Pariser (4 Abb. N. C, 246 and note), 
Cornell V. Fryer (9 Abb. N. C. 52),' 
Corbett v. De Comeau (5 Abb. N. C, 
169), Fourth Nat. Bank v. Bnynton 
(29 Hun, 441), Hutchinson v. Law- 
rence (29 Hun, 450), Hardy v. Peters 
(30 Hun, 79), Andrews v. Prince (31 
Hun, 233), Town of Hanco k v. The 
First Nat. Blink (93 N. Y.,82), Adams 
v. Cavanaugh (37 Hun, 232), Morris 
v. Matthews (19 Week. Dig., 37.'), 



Davenport Glucose Mfg. Co. V.Taussig, 
(33 Hun, 32), Mechanical Organette 
Co. V Haynes (19 Week. Dig., 535), 
Wallace v. Wallace (19 id. 495), Kauf- 
man V. HerzGcld (I How. Pr. [N. S.], 
444), Matter of Dounce (7 Civ. Pro. R., 
426), Davis v. Stanford (37 Hun, 531). 
Campbell v. Am. Zylomite Co. (53 
Super. Ct., 151), Frothingham v. 
Broadway & C. R. R. Co. (9 Civ. Pro., 
304), Nott v. Clews (20 Week. Dig., 
291), McMahon v. Brooklyn City R. 
R. Co. (id., 404), Davis v. Fish (35 
Hun, 430), Olney v. Hatcliff (37 Hun, 
236), Ball V. Evening Post Publishing 
Co. (35 Week. Dig., 274), Sanger v. 
Seymour (id , 472), Jenkins v. Putnam 
(26 id., 155), Carr v. Risher (27 id., 
456), Griesman v. Doryfus (4 Civ. Pro., 
32), Canada Steamship Co. v. Sinclair 
(3 Civ. Pro., 84), Cook v. New Amster- 
dam R. E. Association (85 Hun, 417), 
Abbott Downing Co. v. Faber (87 
Hun, 299), New York Pi-ess Club v. 
Loyd (12 Misc., 210), Drake v. Wein- 
man (12 Misc., 65), Burr v. Sears (18 
Abb. N. C, 447), Addinger v. Pugh 
(57 Hun, 181), Strakosch v. Press 
Publishing Co. (53 Hun, 503), WilUams 
V. Folsom (54 Hun, 308), Jenkins v. 
Putnam (106 N. Y., 272), Carter v. 
Good (57 Hnn, 116), Gilpin v. Daly 
(59 Hun, 413), 'Willliams v. Folsom 
(52 Hun, 68), Ball v. Evening Post 
Publishing Co. (48 Hun, 149), Church- 
man V. Merritt (51 Hun, 395), Sherman 
v. Beacon Construction Co. (58 id., 
143), Lichtensteiu v. Lichtenstein (6 
►Misc., 629), Green v. Carey (81 Hun, 
496), Burrill v. Koster, Bial & Co. (7 
Mi?c., 737), Potts V. Herman (Id., 4), 
Matter of Bronson (78 Hun, 331), 
Farmer v. Nat. Life Association (78 
Hun, 522), Bigler v. Duryee (Id., 556), 
Clark v. Wilcklow (75 id., 29(1), Lyon 
V. Manhattan R. Co. (142 N. Y., 298), 
Wunsch V. Weber (31 Abb. N. C, 365), 
Wahle V. McMillen (1 Misc., 89), Grout 
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V. strong (id., 214), Baas v. Pain (54 
State Rep., 80), Matter of Nolan (70 
Hun, 536). Thayer v. Humphrey (69 
id., 343), Douglass v. Meyer (48 State 
Rep., 401), Grayv. Baker (69 Hun, 
84), Miller v. Brooks (48 State Rep., 
146), Simmons V. Hazard (65 Hun,612), 
Horton v. Barnes (54 State Rep., 210), 
Ridert v. Blumeukrohn (1 Misc., 7), 
Britton v. Macdonald (3 id., 514), Howe 
V. Learey (62 Hun, 241), Dorf v. Wal- 
ter (46 State Rep., 20), Woodhull v. 
Washburn (40 id., 918), Broad Street 
Nat. Bank v. Sinclair (Id., 691), Ry- 
croft V. Green (43 id., 228), Govin v. 
De Miranda (44 id., 386), Bank of 
Pittsburgh V. Murphy (45 id., 824), 
Fatman v. Fatman (Id., 859), Galligan 
V. August (Id., 276), "Watts v. "Wilcox 
(43 id., 417), Sage v. Culver (47 id., 
t)90). El Tazi v. Stain (36 id., 548), 
l.awson V. Stanley (15 N. Y. Supp., 
707), Manhattan KI. Light Co. v. Corey 
Tel. & Electric Subway Co. (36 State 
Kep., 331), Bloom v. Pond's Extract 
Co. (27 Abb. N. C, 366), Hunter v. 
Jerowski (36 State Rep., 560), Hayner 
V. Hatch (39 id., 805), Immig v. Hoe- 
sloop (38 id., 490), Haynes v. Creigh- 
ton (58 Ilun, 140), Lacy v. "Walcott (36 
- State Rep., 679), Theband v. Hume 
(39 id., 446), "Witcher v. Tribune As- 
sociation (38 id., 364), Simmons v. 
Hazird (58 Hun, 119), Swain v. Pet- 
tingill (34 Stale Rep., 643), Blenerhas- 
sett V. Stevens (36 id., 195), Bandmann 
V. Jones (17 Civ. Pro., 417;, First Nat. 
Bank v. Lindenmey er (29 State Rep. , 
800), Roberta v. Pi-ess Pub. Co. (18 
Civ. Pro., 2J1), Blocker v. Guild (28 
State Kep.. 14), Waters v. Shayne (32 
id., 435), Bloom v. Patlen (id., 416), 
Sheehan v. Albany & Bethlehem Turn- 
pike Co. (28 id., 20), Swift V. Mayor 
(id., 582), Franks v. Rainer (Id., 156), 
Carter v. Good (57 Hun, 110), Spero 
V. West Side Bank (27 State Rep., 29), 
Koeler v. Sewards (29 id., 364), Goelin 
V. Town of Mooers (28 id., 213), Dal- 
zell V. Fahy Watch Case Co. (32 id., 
96), Glen Cove Manufacturing Co. v. 
Sutro (6 N. Y. Supp., 384), Videlto v. 
Dudley (56 Super. Ct., 600), Keenau v. 
O'Brien (23 Abb. N. C, 63 ; 53 Hun, 
30), Davies v. Lincoln Nat. Bunk (16 
Civ. Pro., 68), Chaffee v. Eq. Reserve 
Fund Life Ass'n (2 N. Y. Supp., 481), 



Dyett V. Seymour (50 Hun, 278), Same 
v. Same (3 N. Y. ,8upp,, 643), Fenlon 
V. Dempsey (60 Hun, 131), Fluct- 
wanger v. Dessar (23 State Rep., 379), 
MuUer v. Levy (52 Hun, 123), Cross 
V. Nat. Fire Ins. Co. (17 Civ. Pj-o., 
199), Williams v. Foster (16 id., 420), 
Chaskel v. Met. Elevated R. Co. (6 N. 
Y. Supp., 369), Herbage v. City of 
Utica (109 N. Y., 81), Westonv. Reich 
(48 Ilun, 320), Carrv. Ri8her(20 Abb. 
N. C, 17C), Martin V. Clews (55 Super. 
Ct., 5J2), Judah v. Lane (12 IN. Y. 
State Rep., 130), Ahlymeyerv. Healey 
(12 id., 679), People ex rel. Harman v. 
Paton (20 Abb. N. C, 172), Pratt v. 
Bray (10 Misc., 445), Wallace v. Rein- 
hart (11 Misc., 519), Drake v. Weinner 
(12 Misc., 65). 

In Hardy v. Peters (supra), the rule 
as to the granting of the order is thus 
laid down by Brady, J. : " Whenever 
it appears that the examination of an 
adversary is material and necessary, 
and the application is one not for the 
purpose of extracting evidence from 
him by unneces.=!ary procedure, and 
when its good faith cannot be seriously 
questioned, it is almost a matter of 
course under our statute to direct the 
examination in the furtherance of 
justice." 

When a sufficient affidavit is pre- 
sented the judge is not justified in i-o- 
f using the application, unless the affi- 
davit also shows that the party is 
privileged from giving the testimony 
sought. (Sweeney v. SturgJs [swprd] ; 
see, however, dissenting opinion of 
Dykman, J., in that case, at page 166 ; 
and see also cases above cited; but see 
in favor of the viewthat the order must 
be granted upon a pi'oper affidavit the 
exception in § 877, Code Civ. Pro., as 
amended by chapter 397 of 1882.) See 
Jenkins v. Putnam (106 N. Y. 272). 

Under section 870 of Code of Civil 
Procedure, the plaintiff is entitled to 
examine the defendant for the purpose 
of obtaining the facts necessary to 
enable him to frame his complaint. 
(Glenney v. Stedwell, 64 N. Y., 120 ; 
8. C, 1 Abb. N. C , 327 ; Brisbane v. 
Brisbane, 20 Hun, 48, Tucker v. 
Mather, 23 Week. Dig. 455). 

'The insertion of this clause in 
brackets is optional (sub. 4). 
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special circumstances which render it proper that he should 
be examined).'] 

{That the names of the officers and directors of said (name 
of corporation) (whose testimony is necessary and material), 
are as follows, to wit (state names) : or that the following 
are the books and papers of said (name of corporation), as 
to the contents of which an examination or insjpection is 
desired.'] 

[That said is confined in the jail of the county 

of , situated in the of , in said 

county {or otlier prison within the State, describing it, and 
stating location), under a sentence for felony. 'j 

That. etc. [substantially as in form No. 209 from (f).] 

[That said examination is to be had for the purpose of 
using the testimony upon the trial of said action."] 

Add any other facts as required by subdivision 7, section 
872, Code Civil Procedure. 

A. B 

[Jurat as in form No. 46.] 



No. 367. 

Affidavit to Obtain Order for Examination of Person who 
Expects to be Party to Action. 

(Code Civ Pro., §873.) 

[Title of proceeding.'] 

County, ss. • 

A. B., of , being duly sworn, says, that he re- 

1 This statement need not be inserted v. N. Y. Central & Hudson R. K. Co. 

where the exiimiiiation of a party is (L'4 Wcelc. Dig., 381.) 

desired (snb. P.) 8 'phis clause is to be inserted in a case 

' Tills clause is to be inserted, if provided for by section S77, Code Civ. 

the pai'ty sought to b;>. examiniid is a Pi-o., as re-enacted by cliai>ter 097 of 

corporation (sub. 1. ) In that case, the 1882. 

proper clianges should be made in the ^ It was held in Batterson v. Sanford 

affidavit to suit the circumstances. (8 Weelv. Dig., 1^1 [Gen. T., N. Y. 

Tlie officers and directors of a cor- Super. Ct.]; 45 N. Y. Supei-. Ct., 127; 

poration can be examined, under sec- Kiiowlliiu v. liaiinigan, 11 Abb. N. C. 

tion 872. Code Civ. Pro., as amended 419), that the affidavit must state that 

by chapter 536 of 1880, but not the the examination is to be for the purpose 

servants or agents. (Ueichmann v. of using it on the trial; but there is no 

Manhattan Co., 20 Hun, 4.3.').) See provision in the Code or rules requiring 

Duncan v. Jones (;j2 Hun, VJ.), Levey this statement. It has been expressly 
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sides at , and is about, as plaintiff, to bring an 

action in the Court against C. D., as defendant, 

who resides at , the nature of the controversy, 

wliich is expected to be the subject thereof, being as fol- 
lows, to wit [here state same]. 

That the testimony of said A. B. [or of I. J., who re- 
sides at the of , in the county of — ■ ], 

is necessary and material for the said A. B. [or for the prose- 
cution of said action], and that the following facts and 
circumstances render the examination of the said A. B. [or 
I, J ] material and necessary [here state such facts, etc.].' 

[That said A. B. {or I. J.) is now sojourning at the 

of , in the county of {or that said A. B.; 

or I. J.), regularly, transacts his business at , in the 

of , county of ].' 

That the said C. ~D. is of full age, and is a resident of the 
State of New York [or is sojourning within the State of 
New York ; or has an office within the State of New York, 
where he regularly transacts business in person, which office 

is located at the of , in the county of , 

at No. street {or other designation of particular 

locality)]. 

That the circumstances which render it necessary for the 
protection of the rights of said A, B., that the testimony 
of said A. B. [or I. J.], should be perpetuated, are as fol- 
lows, to wit [here state such circumstances].* 

held that where the examination was conformity with the decision of West- 

for the purpose of enabling liie plaintiff broolc, J., in Paulniici' v. Sweeney (7 

to frame his complainl no sucli state- Week. Dig., I(i7; S. (J., 5 Abb. N. C, 

menl need be made. ( Brisbane v. JBris- 1.51), to the effect iliat section 870 of 

bane, kO Hun, 48; see, also. Code (;iv. Code of Civ. Pro., as amended by 

Pro., § 881; Berdell v. Berdell, SSi N. chapter 2i)9 of Laws of 1878, only an- 

Y., .021, 62'2.} thorizes the examination of "one who 

See, also, Matter of Fisk (31 A. L. expects to be a parly," upon his own 

J. 270), as lo applicability of these pro- application and does not authorize the 

visions to United States courts. examination of a person not yet sued, 

' Where no action is pending, the upon the application of another who 

affidavit should be entitled " In re," or contemplates a suit against him. 

■'In the matter of the application. By section 871 of Code of Civ. Pro., 

etc., and not in the pi'oposeil action. " the deposition of a person not a 

(In the Matter of Bryan, 3 Abb. N. party, whose testimony is material and 

C , 289.) necessary to a party to an action, pend- 

- See note 4, p. 273 to form No. 3fiG. ing in a court of record, other than a 

^ .See note 1, p. 274 to form No. oO(i. court specified in subdivisions 16, 17, 

* This form of affidavit is drawn in 18 or 19 of section two of this act, or 
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[That said is confined in the jail of the county 

of , situated at the of , in said county 

{or other prison, describing it, anfl stating location), under 
a sentence for felony.'] 

That, etc. [substantially as in form No. 209 from (f).] 
, [That said examination is to be had for the purpose of 

using the testimony of said upon the trial of said 

action.'] 

Add any other facts as specified in subdivision 7 of sec ■ 
tion 872, Code Civil Procedure 

A. B. 

[Jurat as in form No. 46.] 



No. 368. 
Order for Examination of Party, etc.. Before TriaL 

(Code Civ. Pro., § 873.) 

[Title of cause.] 

On reading and filing the afiidavit of A. B., hereto an- 
nexed, and on the application of the plaintiif [or defend- 
ant ; or of I. J.], who desires to take the examination and 
deposition of the defendant [or of the plaintiff ; or of J. K.], 
in this action, before the trial thereof : 

It is ordered, that the said defendant, C. D. [or the plain-, 
tiff, A. B.; or said J. K.J, do appear before me [or before 
M. P., vrho is hereby appointed referee for the purpose of 
taking the examination of said C. D. {or A. B. ; or J. K.)], ' at 

, on the day of , 18 — , at 

o'clock in the noon of said day, for the purpose of 

being examined, pursuant to the provisions of article first of 
title three of chapter nine of the Code of Civil Procedure : 

to a person who expects to be a party to See as to form of affidavit, etc. , notes 

an action about to be brought in such to form No. 366. 

a court by a person other than the per- ^ See note 4, p. 275, to form No. 3(;(i. 

son to be examined, may also be talcen ^ Before 1he amendment of 1884 (b/ 

as prescribed hi this article." chapter 399) to section 873 of Codi» 

See, however, Merchants' National Civ. Pro. , a referee could only be ap- 

Bank v. Sheehan (101 N. Y., 176), as pointed when the examination of a 

to examination under section 870 of witness not a party to the acliou was ^ 

Code Civ. Pro. directed, or in case of the exjimination 

1 This clause is to be inserted in a of a prisoner (id., § 877); but by that 

case provided for by section 877, (!ode amendment the limitation was striclcen 

Civ. Pro., as re-enacted bycliapter 397 out, and I he jjowerto refer now exists 

of 1882. in all cases of examination. 
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[It is further ordered, that said examination be limited to 
the following particular matters (here designate same).^] 

It is further ordered, that a copy of this order be served 
upon the said A. B. [or C. D. ; or J. K.J, and upon [other 

parties who have not appeared], days' before the 

said day of , 18—/ 

[And it is further ordered, that said be produced 



by the person in charge of the 



prison {or jail, de- 



scribing it) at the said jjrison {or jail), subject to the follow- 
ing regulations and restrictions (insert such regulations, etc , 
as the judge may deem proper).] 

Dated , 18—. 

A. O., Judge [or Justice] of the Court 

[or County Judge\. 



"This limitation is discretionary 
with the judg'e, and is only to be in- 
serted when examination of party is 
desired. (Code Civ. Pro., § 873.) 

''The service must be made within 
the State, not more than twenty nor 
less than five days before the time 
fixed for the examination, unless spe- 
cial circumstances, making a different 
time of service necessary, are shown 
in the affidavit, and that fact is recited 
in the order. (Id.) 

' This form is taken, substantially. 
from the case of Webster v. Stockweil 
(3 Abb. N. C, 115.) 

The order should be served per- 
sonally upon the party or person 
i-equired to attend. A sei-vice upon 
his attorney is not sufficient to give 
the court jurisdiction to punish him 
for not obeying the order. (Tebo v. 
Baker, 77 N. F., 33; aff'g S. C, 16 
Hun, 182.) A copy of the order and 
affidavit must be served, also upon 
the attorney for each party, or, if the 
party has not appeared, then upon 
him as directed by the order. 

Witnesses' fijes at the rate pre- 
scribed by law, in an action in the 
Supreme Court, must be paid or ten- 
dered when the order is served upon 
the party or other person required to 
attend. (Code Civ. Pi'O., § 874, as 
amended by chap. 397 of 1882.) 

The court, at special term, has no 
power to grant an frder for the 
examination of a defendant, for the 
purpose of enabling the plaintiff to 



make and serve his complaint. (Hei- 
shon v Knickerbocker Life Ins. Co., 
77 N. Y., 278 ) 

The order must be made by a judge, 
not by the court. (Id.) 

The county juilge of the county in 
which the action is pending in the 
Supreme Coui-t, has the power to 
make the order. (Code Civ. Pro., 
§ 872 ; L'orbett v. Gibson, 16 Hun, 241.) 
See also Kinney v. Roberts (17 Week. 
Dig., 75), Fischer v. Fischer (40 
Super. Ct., 74), Burt v. Oneida Com- 
munity (21 Week. Dig-., 342). And 
see chapter 94(3 of Laws of 1895, 
amending section 872 of Code Civ. 
Pro., Aldinger v. Pugh (57 Hun, 181, 
187). 

The decisions are conflicting as to 
the granting of the order being obli- 
gatory or discretionary, when the 
affidavit is in the form prescribed by 
the statute .and by the i-ule. (See 
cases cited in note 4. p. 273, to form 
No. 366.) 

The fact that the place of trial is in 
a county ditferent from the residence 
or place of business of the party, 
does not authorize the order to be 
made returnable otherwise than as re- 
quired by section SSii of C jde Civ. Pro. 
(Gustaf V. Am. Steamship Co. [Gen. 
T., Supr. Ct.), 18 Week, Dig., 297.) 

See, also, tliat the order cannot re- 
quire the production of books and 
papers by Jiarty, not a corporation. 
(Difk V. Phillips, 25 Week. Dig., 29; 
S. C, 41 Hun, 603.) 
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No. 369. 

Order for Examination of Person who Expects to he a 
Party to an Action, etc. 

(Code. Civ. Pro., § 873.) 

[Title of proceeding.'] 

On reading the affidavit of A. B., hereto annexed, and on 
the application of said A. B., who desires to take his own 
examination and deposition [or the examination and depo- 
sition of E. F.], with reference to an action which there is 

reasonable ground for belief will be brought in the 

Court by said A. B. against C. D. [or against said A. B. by 
C. D.], as stated in said affidavit, it is 

Ordered, that the said A. B. [or E. F.] do appear before 
me [or before M. F., who is hereby appointed referee for 

the purpose of taking the examination], at '■ — , on the 

day of , 18 — , at o'clock in the 

noon of that day, for the purpose of being 

examined. 

[It is further ordered, that said examination be limited to 
the following particular matters (here designate matters.)"] 

[And it is further ordered, that said be produced 

by the person in charge of the (pi'ison or jail, describing it), 
at the said prison {or jail), subject to the following regula- , 
tions and restrictions (insert such regulations, etc., as the 
judge may deem proper).'] 

It is further ordered, that a copy of this order be served 
upon said A. B. [or E. F.], and upon [name expected ad- 
verse parties], days, before the said day 

of , 18—. 

Dated , 18—.* 

A. O., Judge [or Justice] of Court 

[o-r , County Judge\. 



• See note 1 to form No. 367. of 1893, and by chap. 428 of laws of 
" The limitation is discretionary with 1894, and see Lyon v. Manhattan R. 

the judge. (Code Civ. Pro., } 873.) Co. (7 Misc., 401); 49 Alb. L. Jour., 

" bee section 877 of Code Civ. Pro., 154j Lyon v. Manhattan Co. (142 N. 

as re-enacted by chapter o97 of 1882, Y., 10b) ; Winsdi v. Weber (31 Abb. 

and note 1, p. 277, to form No. 367. N. C, 365), as to physical examination 

* See amendments to section 873 of of plaintiff in action to recover dam- 
Code Civ. Pro., by chap. 721 of Laws ages for personal injuries. 
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No. 370. 
Affidavit of Service of Order for Examination of Party, etc. 

(Code Civ. Pro., § 876.) 

County, ss.: 

A. T., of 5 being duly sworn, says, that on the 

day of 5 18 — , at the of 



in the county of , he served copies of the annexed 

order and affidavit upon , therein mentioned, by 

delivering said copies to and leaving the same vi^ith said 

; and by paying [or tendering] to said his 

fees allowed by law for traveling pursuant thereto to and 
returning from the place where he is thereby required to 
attend, and for one day's attendance, to wit : at the rate of 
eight cents for each mile, going to said place of attendance, 
and fifty cents for such attendance, amounting in all to the 

sum of .' 

A. T. 
[Jurat as in form No. 46. J 



No. 371. 
Stipulation for Taking of Deposition. 

(Code Civ. Pro., §879.) 

[Title of cause.] 

It is hereby stipulated, pursuant to the provisions of sec- 
tion 879 of the Code of Civil Procedure, between the parties 

to the above entitled action, that the deposition of M. N., 

— ^ . -. — 

' Witnesses fees, at the rate pre- be served upon him as directed by the 

scribed by law in an action in the Su- order. If no action is pending, they 

preme Court^ must be paid or tendered, must be personally served upon each 

when theorderisserved upon the party of the persons named therein as ad- 

or other person required to attend, verse parties. (Id., §875.) 

(Code Civ. Pro., § 874, as am'd 1883.) t-'ee, further, as to service, Tebo v 

As to punishment for disobedience of Baker (77 N. Y., 33), Pake v. Proal 

order, see same section. (54 How. Pr., 93; 3 Abb. N. C, 418), 

A copy of the order and of the affl- Webster v. Stockwell (3 Abb. N. C. 

davit upon which it was granted, must 115), Thompson v. Sickles (3 Abb. N. 

be served upon the attorney for each C, 131). 

party to the action in like manner as a The amount of fees to be paid is 

paper in the action ; or if a party has regulated by section 3318, Code Civ 

not appeared in the action, they must Procedure. 
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of , as a witness in the said action, to be used 

therein, may be taken before Hon. A. O., judge [or justice] 

of the Court [or before I. L. as referee), at -, 

in the of , in the county of , on 

the day of , 18—, at o'clock in 

the noon, orally [or upon the interrogatories hereto 

annexed]. ' 

Dated , 18—. 

J. K., Plaintiff'' s Attorney. 

[Of&ce address."] 
A. F., Defendant' s Attorney. 
[Office address."] 



No. 372. 

Deposition of Party, or Expected Party, and Return by 

Judge or Referee. 

(Code Civ. Pro., § 880.) 

[Title of cause or proceeding.] 

Deposition of A. B., plaintiff [or defendant, or of I. J.], 
taken pursuant to article first of title three of chapter nine 
of the Code of Civil Procedure, by Hon. A. O., judge of the 

Court [or by I. L., referee], under the order [or 

stipulation] hereto annexed, at , on the 



day of , 18 — [and other days to which the exami- 
nation of said was, from time to time, adjourned, 

as hereinafter stated].' 

Present — F. G., for plaintiff; G. H., for defendant. 

Said having been first duly sworn by said judge 

[or referee], did depose as follows, being examined by F. G.^ 
for : 

Question. 1. [Insert question.] 

Answer. [Insert answer.] 

And so on to end of direct examination. 

And on his cross-examination, by G. H., for , said 

did further deppse as follows : 



' This stipulation cannot be made in ' The examination may be adjourned 

cases specified in section 877 of Code from time to time to another day and 

Civ. Pro. (§ 879, id. , as am'd 1882. ) to another place within the county. 

8 See note 3 to form No. 122. (Code Civ. Pro., § 876.) 
36 
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Cross-question. 1. [Insert question.] 
A.nswer. [Insert answer.] 
And so on. 

I, A. O., judge of the Court [or I. L., referee], 

do hereby certify and report that the foregoing deposition 
of was taken before me, in the above entitled ac- 
tion [or proceeding], pursuant to the annexed order [or 
stipulation], at the time[s] and place[s] above mentioned ; 

that every answer or declaration of said , upon said 

examination, is therein inserted, required by either party 
to be inserted ; that said deposition was, when completed, 
carefully read by me to the said , and was there- 
upon subscribed by him in my presence. 

Dated , 18—.' 

A. O., Judge [or Justice] of Court 

[or I. L., Refer ee\. 



No. 373. 

Affidavit to Obtain Order to take Deposition or Afiidavit to 
be used on Motiouo 

(Code Civ. Pro., §885.) 

[Title of cause.] 
County, ss.: 



A. B. , of , being duly sworn, says, that he is the 

plaintiff [or defendant] in the above entitled action ; that 

he intends to make a motion in said action in the 

Court [or that he intends to oppose a motion in the 

Court, of which notice has been given on the part of the 
defendant {or plaintiff)], for the following relief [here state 
the nature of the motion] : and that it is necessary for him 
to have the afiidavit of E. F., to use upon such motion, as 
to the following facts, to wit : [here state facts required by 
applicant.] 

1 See as lo form of certificate, Foster The objections to questions, etc., 

V. BuUoclv (12 Hun. 200.) Tlie party need not be noted upon deposition, 

maybe compelled to answer any ques- (Code Civ. Pro., § 883.) 

tion pertinent to tlie issues. (Mudge See, also, Mayer v. Ehrlicli (3.3 Hun, 

V. Gilbert, 43 How. Pr., 219; see, also, 1), and Code Civ. Pro., § 880, as to 

Greensward v. Union Dime Sav. Inst., filing deposition. 
59 id., 399.) 
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That said E F has refused to make his affidavit of such 
facts, which deponent verily believes are within his knowl- 
edge, although he lias been requested to do so by deponent 
[or by M. N., whose affidavit is hereto annexed]. 

That said E. F. resides at the of , in the 

county of , and has an office for the regular trans- 
action of business at , in the county of [or 

that said E. P. does not reside in the State of New York].' 

That, etc. [substantially as in form No. 209 from (f) "] 

A. B. 
[Jurat as in form No. 46.] 



No. 374. 

Order appointing Referee to take Affidavit or Deposition 
to be used on Motion. 

(Code Civ. Pro., § 885.) 

[At, etc., as in form No. 80 (when made by court).] 

[Title of cause.] 

It appearing by the affidavit of A. B., the plaintiff [or 

defendant], herein, dated , 18 — , that he intends to 

make a motion for [here state relief], in the Court 

[or that notice of a motion on the part of the defendant (or 
plaintiff) herein, in the Court, for (here state re- 
lief), has been given, which he intends to oppose], and that 
it is necessary for him to have the affidavit [or deposition] 

of E F. of , to use upon the said motion ; and 

that said E. F. has refused to make an affidavit of facts 
which the said applicant verily believes to be within his 

1 See Dauchy v. Miller (16 Abb. [N. 669; but see Berdell v. Berdell (86 N. 

S.], 100), as to proper form of affidavit. Y., 519), as to right of appeal from 

Plaintiff applied to D. for an afii- the order, 

davit, for the purpose of opposing a It was held in Allen v. Meyer (73 

motion,to facts within TD.'s knowledge, N. T., 1), that an application for an 

several times on successive days, but attachment was a motion under section 

D. each time declined to make the affi- 401, subdivisionVof Codeof Pro., from 

davit, until he could consult his coun- which section 885 of Code Civ. Pro., is 

sel — held, suflBcient to authorize an derived. 

order for the examination of D., under ^ Insert this clause when the motion 

Code Pro., § 401. (Rogers v. Durant, is to be made without notice. See note 

2 N. Y. Sup. Ct. E. [T. & C], 670.) 1 to form No. 374 as to notice. 
Appeal dismissed, S. C, 56 N. Y., 
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knowledge [and due notice of this motion having been 
served upon said E. F. '] : 

Now, on motion of A. Y., counsel for said A. B. [and on 
reading (name opposing papers)," and after hearing C. J . 
for said E. F. {or no one appearing to oppose)] : it is 

Ordered, that I. F., of , be and he is hereby ap- 
pointed a referee, to take the deposition of said E. F., for 
use upon said motion. 

Date [of judge's order]. 

A, O., Judge \or Justice] of the Court 

{when made by judge). 



Article Second. 



FORMS RELATING TO DEPOSITIONS, TAKEN WITHOUT THE 
STATE, FOR USE "WITHIN THE STATE. 

(Code Civ. Pro., Ch. 9, Tit. 3, Art. 2.) 

No. 375. Affidavit to obtain commission for examination of witness. 

376. Affidavit for commission in case of default. 

377. Affidavit for commission after judgment, where necessary to carry 

tlie judgment into effect. 

378. Affidavit for commission under subdivision three, section 888, Code 

Civil Procedure. 

379. Affidavit for commission under subdivision four, section 888, Code 

Civil Procedure. 

380. Notice of motion for commission. 

381. Order for a commission. 

382. Commission to examine witness out of the State. 

383. Interrogatories to be annexed to commission. 

384. Cross-interrogatories to be annexed to commission. 

385. Notice of settlement of interrogatories. 

386. Order for commission to issue, to examine wholly, or in part, on 

oral questions. 

387. Commission to examine witnesses wholly, or in part, on oral ques- 

tions. 

388. Affidavit to procure open commission, or for oral examination, or 

to take deposition. 

389 Order for open commission, or taking deposition. 

390. Open commission to examine witness 

391- Notice of examination upon oral questions, and of taking deposi- 
tion 

' The order may be made upon, or » See note 4, p. 186, to form No. 188. 
without notice, (Code Civ. Pro., § 
885.) 
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JNo 38a Affidavit of agent, or of party receiviug from agent, by whom com- 
mission or deposition is returned. 

393. Stipulation that commission issue. 

394. Notice of motion for suppression of commission. 

395. Order for tliu suppression of a commission. 

396. Affidavit for commission, where the witness does not understand the 

Englisli language. 

397. Order for commission, wherd witness does not understand the En- 

glish language. 

398. Letters rogatory. 



No. 375. 

AiBdavit to Obtain Commission for Examination of 

Witness. 

(Code Civ. Pro., §g 887, 888, subd. 5.) 

[Title of cause.'] 
County, ss.: 



A. B., of , being duly sworn, says, that lie is the 

[attorney for] plaintiff [or defendant]' in the above entitled 

action, which is now pending in the Court ; that 

the place of trial therein is the county of ; [*] that 

an issue of fact was Joined therein, by the service of the de- 
fendant's answer [or plain tifE's reply], on the day 

of , 18 — ; and that said action has been noticed for 

trial at a of the Court, to be held at , on 

the day of , 18 — [or state other condition 

of the action] ; that the deponent has fully and fairly stated 
the case in said action to I. J., his counsel therein, who re- 
sides at , and has fully and fairly disclosed to him 

the facts which this deponent expects to prove by the wit- 
ness [or by each and every of the witnesses] hereinafter 
named ; that the deponent is advised by his said counsel, 
after such statement, and verily believes [f] that [he has a 

' The provisions of section 887 et seq. 946 of Laws of 1895, taking- effect Jan. 

of Codeof CivilProcedure, ia reference t, ISOU. 

to taking depositions out of the fciiate, ' The affidavit may be made by th^ 

relate to actions only. (In the Matter atiorr.ey of the ai^plicant, or by his 

of an Attorney, 8i Xf. Y., 104.) See agent or attorney in fact. (Eaton v. 

also Paddock v. Kirkham (102 N. Y., North, 7 Barb., G.31; Murray v. Kirk- 

f)97). See ch. 308 of Laws of 1894, by patrick, 1 Cow., 210; Johnson v. Lynch, 

which a new subdivision (IJ) is added 15 How. Pr., 199; Beall v. Dey, 7 

to section 888 of Code Civ. Pro., mak- Wend., 513.) 

ing these provisions applicable to spe- When made by the attorney in the 

cial pi-oeeedings. This amendment suit he should state in place of the 

took effect Sept. 1, 1S94. See also averments as to advice of counsel that 

amendment to said section 888, by ch. from a statement made to deponent by 
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good and substantial defense to the action on the merits, 
and tliat]' the testimony of E. P. [and G H.] is maferiar 
to deponent in tlie prosecution [or defense] of said action , 
that the said E. F. [and G. H.] are not within this State, 

but that said E. F. is at , in the State of 

[and said G. H is at ■ , in the State of ].* 

A. B 
[Jurat as in form No. 46. J 



No. 376. 
Affidavit for Commission in case of Default. 

(Code Civ. Pro., § 888, subd. 1.) 

As in form No. 375 to [*], and from thence as follows : 
That C. D., the defendant in said action, is in default, for 
the want of an appearance" \_or answer] in said action, the 
summons [and complaint] therein having been served upon 

him on the day of , 18 — , and no appear 

ance [or answer] having been served upon plaintiff's at- 
torney [t]. 

That deponent has fully and fairly stated the case in said 

action to I. J , his counsel therein, who resides at , 

and has fnlly and fairly disclosed to him the facts which 
this deponent expects to prove by the witness [or by each 
every of the witnesses] hereinafter named. 

That the deponent is advised by liis said counsel, after 

plaintiff (or defendant) he verily be- Matter of Plumb (G4 id., 317); Morsa 

lieves that (the defendant has a g-ood v. Grimka (18 Civ. Pro., 37); Appoli- 

and substantial defense to the action naris Co. v. Vfnable (32 State Rep. 

on the merits, and that) the tes limony 240). Subdivision 6 was added to sec- 

of E. F. is material, etc. (SeeBeallv. 388 of Code Civ. Pro., by ch. 308 of 

Dey [saprol; Eaton v. Noi-th [supra]; Laws of 1894, reading as follows: "0. 

and see rule 24 of General Rules of In special proceedings." See also, the 

Piiiclice.) amendments to subdivision 3 of same 

' No stay will be granted where section by ch. 946 of Laws of 1893, 

merits are not sworn to. (Warner v. taking- effect Jan. 1, 1896. Geoghegan 

Harvey, 9 Wend., 444; Meech v. Calk- v. Otto Steamship Co. (32 State Rep., 

ins, 4 Hill, 534; Brisban ads. Hoyt, 1 49); Clark v. Sullivan (28 id., 59(;); 

Wend., 27.) Wallace v. Blake (16 Civ. Pro., 384); 

" Where no laches are imputable to Crane v. Evans (12 Civ. Pro., 44iJ). 
the applicant, and there is nothing to That a party maybe examined by Com- 
cast suspicion over the application, the mission, see Clark v. Candee (29 Hun, 
applicant is not bound to state what 139): but it will not be issued if the 
he expects to prove by the witness court has reasjn to doubt the good 
whose testimony he seeks to procure, fai.h of the application. (Id.) be,, 
(E itnn v. North [supra].) also, Cadmus v. Oakley (2 U^-in., HOC); 

' As to capes in which a commission Matter of Scalv.i ( ! 3 Week. Pig., 428); 

will issue, see McMonagle v. Conkey Henry v. Henry (4 Dem., 253). 
(14 Hun, 326); Hand v. Buriows (23 For forms of affidavit under the 

Hun, 3.'0) ; Kemp v. Dickinson (22 other subdivisions of section 888, see 

Hnn. ,')!13); Keenan v. O'Urien (53 Hun, four following forms. 
80); Matter of O'Byrne (D5 id., 438); 
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such statement, and verily believes, that the testimony of 
E. F. is required by deponent upon the assessment of dam- 
ages, by a writ of inquiry or reference, or otherwise, to 
enable the court to render judgment in said action. 

That the said E. F. is not within this State, but is at 
■ , in the [State] of . 

That, etc. [substantially as in form No. 209 from (f). j 

A. B 
[Jurat as in form No. 46.] 



No. 377. 

AfiBdavit for Commission After Judgment, where Necessary 
to Carry the Judgment into Effect. 

(Code Civ. Pro., § 888, subd. 2.) 

As in form No. 375 to [*], and from thence as follows : 
That final Judgment in said action has been rendered by 

the Court against the defendant [or plaintiff], a 

copy of which is hereto annexed. 

[Then state as in form No. 376 from (f), to word "re- 
quired," and from thence as follows: Kequired by de- 
ponent, in order to carry said judgment into effect. That 

the said E. F. is not within this State, but is at ^j 

in the State of .] 

That, etc. [substantially as in form No. 209 from (f).]' 

A. B. 
[Jurat as in form No. 46.] 



No. 378. 

Affidavit for Commission under Subdivision three of Sec- 
tion 888 of Code Civil Procedure. 

(Code Civ. Pro., § 888, subd. 3.) 

As in form No. 375 to [*] and from thence as follows: 

That an appeal has been taken by the from the final 

judgment rendered therein by the Court [or that a 

motion for a new trial therein made by the is pend- 
ing in the Court]. 

' Insert this clause when the mofion is ma^e e.v parte. 
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[Then state as in form No. 376 Ironi (t), to word " testi- 
mony," and from thence as follows: Testimony of E. F 
will be material and necessary to deponent in the prosecu 
tion (or defense) of said action, if a new trial is granted. 
That the said E. F. is not within this State, but is at 

in the State of .'] 

A. B. 
[Jurat aa in form No. 46. J 



No. 379. 

Affldayit for Commission under Subdivision four of Sec- 
tion 888 of Code Civil Procedure. 

(Code Civ. Pro., § 888, subd. 4.) 

As in form No. 375 to [*], and from thence as follows : 
That issue has not yet been joined therein, and that there 
is reason to apprehend that, before issue is joined and an 
application for a commission can thereafter be made, the 
witness, E. F., hereinafter named, will die, or become una- 
ble to give his testimony, or remove, so that his testimony 
cannot be taken, as appears from the following facts, to wit : 
[here state causes of apprehension.] 

[Then state as in form No. 376 from (f), to end thereof ] 
That, etc. [substantially as in form No. 309 from (t) J 

A B 

[Jurat as in form No. 46.] 



No. 380. 
Notice of Motion for Commission. 

(Code Civ. Pic, §8-9.'') 

[Title of cause.] 

As in form No. 186 to [f], and from thence as follows : 
That a commission issue in this action, directed to F. P., 
of , in the State of , for the examination of 

'It was held in McCcilI v. Sun Mu- Evans (18 Abb. N. C, 444), and note 

tual Ins. Ci). (50 N. Y , 3 52), that the 8 to f,,r:ii Nn. 375. 
statute existing before the Code Civ. ''Notice of the a]->plicfifion mupt be 

Pro. (2 R. S., 39i, § 11), did not an- priven to the advei-se party, unless he 

thorize the ipRuing of a commission in is in def.iult fur wnnt of nn appears 

such a case as snbdivision 3 of section ance. (Code Civ. Pro., § 889.) 
888 provides for. See also, Crane v? 
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E. F., of , in said State, as a witness in this action on 

belialf of the , upon interrogatories to be annexed to such 

commission, in which the defendant [or plaintiff] may join ; 
and that the trial of this action be stayed until the return of 
the said commission ; and for such other and further relief as 
may be proper. 

I. J., Plaintiff'' s Attorney. 
[Office address.'] 
To C. F., Esq., Defendant's Attorney. 



No. 381. 
Order for a Commission. 

(Code Civ. Pro.,§889.«) 

[At, etc., as in form No. 80 (when made by court).] 
[Title of cause.] 

On reading and filing the affidavit of A. B., dated ■ 



18 — , by wMch it appears, satisfactorily, that tlie facts exist 
authorizing the issuing of a commission in this action ; and 
on reading and filing [name opposing papers] ; and on mo- 
tion of , after hearing , of counsel for the 

, opposed ; it is 

Ordered, that a commission issue in this action, directed 
to , of , in the State of , to ex- 
amine upon oath, [*] on interrogatories to be annexed to 

said commission,' E. F., of , as a witness in behalf 

of the in this action ; [f] and it is further ordered, 

• See note 2 to form No. 132. Civ. Pro., § 893, and see form No. 386, 

' The commission cannot issue with- post. ) 

out order of court (or judge) as speci- It was held before the passage of 

fled. When issued by consent, an the Code of Civ. Pro , that the court 

order must be entered on stipulation, may, on granting the order, allow the 

(Mason and Hamlin < o. v. Pugsley, 19 adverse party leave to cross-examine 

Hun, 282. the witnesses orally. (Anderson v. 

When order is made by a judge out West, 9 Abb. [N. S.], 309; approving, 

of court, it must be entered in the Clayton v. Yarrington, 16 Abb. Pr., 

office of the clerk, (Code Civ. Pro., 373.) 

§ 890.) As to the examination of a person 

*" The order may direct that the com- in lunatic asylum in another State 

mission issue without written interrog- under a commission, see Hand v. Bur- 

atories, and that the depositions be rows (23 Hun, 330). 
taken upon oral questions, etc. (Code 
37 
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that the defendant [or plaintiff] be at liberty to join in the 
said commission, and tliat the trial of this action be stayed 
until the return of the said commission.' 
Date [of judge's order]. 

A. 0., Judge \or Justice] of the Court 

{when made hy judge). 



No. 382. 
Commission to Examine Witness Out of the State. 

(Code Civ. Pro., g§ 887, 888, subd. 5.) 

The People of the State of New York to of ; 

[Seal.'] 

Know ye, that we, with fuU faith in your prudence and 
competency, have appointed you commissioner[s], and by 
these presents do authorize you \or any one of you] [ff] to 

examine E. F., of ^ [and G. H., of ], in your 

said State, as a witness {or witnesses] in a cause pending in 
the Supreme Court of the State of New York {or other court, 
describing it], between A. B., plaintiff, andC. D., defendant, 
on the part of the plaintiff {or defendant], under oath, [f] 
upon the interrogatories annexed to this commission, [*] to 
take and certify the deposition of said {or of each] witness 
and to return the same and this commission according to 
the directions hereunto annexed. 

Witness, Hon. A. 0., one of the justices {or judges] of 

our said Court, the day of , 18 — . 

J. L., County Cleric of County. 

I. J,, Attorney for Defendant {or Plaintiff']. 
[Office address.'] 

DiKECTioNS roil Executing the Commission". 

[To be annexed to commission,'' being copies of g§ 901, 902 of Code of Civil 
Procedure of the State of New York.] 

"§901. The person to whom a commission is directed, 
or before whom a deposition is taken, unless otherwise 
expressly directed in the commission, or in the order for 

^Tliu uouri or judge may, iii auy Civ Pro., 327); Wainwright v. Low 

case, impose such terms as justice re- (49 Huii, 283). 

quires. (Code Civ. Pro., § 889; Ring 'The commission must be under the 

V Molt, 2 Sandf., 683.) Seo also, seal of the court. The Code of Civil 

Kiefer v. Grand Trunk R. Co. (45 Procedui e (§ 24) has effected no change 

State Rep., 70S); Haines v. Judd (18 of the law in this particular. Asealis 
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taking the deposition, must execute tlie commission, or the 
order, as follows : 

" 1. He must publicly administer, to each witness exam- 
ined, an oath or affirmation to testify the truth, the whole 
truth and nothuig but the truth, as to the matters respect- 
ing which the witness is to be examined. 

"2. He must reduce the examination of each witness to 
writing, or cause it to be reduced to writing by a disinter- 
ested person. After it has been carefully read, to or by 
the witness, it must be subscribed by the witness. 

"3. If an exhibit is produced and proved, the exhibit, 
or, if the witness, or other person hDviig it in his custody, 
does not surrender it, a copy thereof must be annexed to 
the deposition to which it relates, subscribed by the witness 
proving it, and numbered, or otherwise identified, in writ- 
ing thereupon, by the commissioner, or person taking the 
deposition, who must subscribe his name thereto. 

"4. The commissioner, or person taking the deposition, 
must subscribe his name to each half sheet of the depo- 
sition ; he must annex all the depositions and exhibits 
to the commission, or to a certified copy of the order for 
taking the deposition, with the certificate sjpecified in the 
next section ; and he must close them up under his seal, 
and address the packet to the clerk of the court, at his 
official residence. 

"5. If there is a direction, on the commission, or in 
the order, to return the same through the post-office, he 
must immediately deposit the packet, so addressed, in the 
post-office, and pay the postage thereon. 

"6. If there is a direction, on the commission, or in 
the order, to return the same by an agent of the party, at 
whose instance it was issued or granted, the packet, so ad- 
dressed, must be delivered to the agent. 

"7. Where a commission is directed to two or more 

still necessary when the writ or process as the commission was not issued by the 

is issued by special order of the court special, order of the court. (Churchill 

(Mason & Hamlin Organ Co. v. Pugs- v. Carter, 15 Hun, 385.) See also, 

ley, 19 Hun, 282, and cases there cited.) Hemenway v. Knudson (73 Hun, 227). 

When the stipulation of the attorneys 'See note 2 to form No. 122. 

authorized the issuing of the "an- * See sections 904, 905 of Code Civil 

nexed commission," which was with- Procedure, and section 901 (id.), subds. 

out a seal, held that a seal was waived, 5 and 6. 
and that such waiver could be made 
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persons, one or more of them may execute it, as presciibed 
iu this and the next section." 

A copy of this and of the next section must be annexed 
to each commission, or order to take depositions, authorized 
by this article. 

"§ 902. The commissioner, or other person, before whom 
one or more depositions are takeii, must subscribe, and 
annex to each deposition, a certificate, substantially in the 
following fonn, the blanks being properly filled up : 

" State [or Territory! of 

' ' ss.: 



" County [or ParisTi\ of - 



-71 



" I, , do certify that . the witness, personally 

appeared before me, en the day of , at 

o'clock in the noon, at the , in the ^ State' 

[or 'Territory'] of , and after being sworn [or 

'affirmed,' as the case may be] to testify the truth, the 
whole truth an-^, nothing but the truth, did depose to the 
matters contained in the foregoing deposition, and did, in 
my presence, subscribe the same, and indorsed the exhibits 
annexed thereto. And I further certify, that I have sub- 
scribed my name to each half sheet thereof, and to each 

exhibit. And I further certify, that appeared in 

behalf of the , and that appeared in behalf 

of the ." 

Directions for Retitrn. 

Let the within commission be returned through the post- 
office [or by P. Q., an agent of the plaintiff (or defendant)],' 

directed to the clerk of the county of , at the 

of , in the State of New York. 

Dated , 18—. 

A. O., Judge [or Justice] of the Court. 



No. 383. 
Interrogatories to Ibe Annexed to Commission. 

(Code Civ. Pro , §§ 891, 893.) 

[Title of cause.] 
Interrogatories ' to be administered to E. F., of , a 

' It is provided by section 903, Code shall be a sufficient return to tbe corn- 
Civil Procedure, that this certificate mission. 
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??tmess to be examined under the annexed commission, on 
behalf of the plaintitt [or defendant] in the above entitled 
siction : 

Mrst. What is your name, age, occupation and place 
of residence? 

Second. Do you know the parties above named, or any 
or either of them « If so, which of them, and how long 
have you known each or either of them? 

Third. 

Lastly. Do you know of anything concerning the mat- 
ters in question, that may tend to the benefit and advan- 
tage of the plaintiff [or defendant] ? If so, declare the 
same fully and at large, as if you had been particularly 
interrogated concerning the same. 

A. F., Attorney for Plaintiff [or Defendant. '\ 
[Office address.'] 



No. 384. 
Cross-Interrogatories to be Annexed to Commission. 

(Code Civ. Pro., §§ 891, 893.) 

[Title of cause.] 

Cross-interrogatories, on the part of the defendant [or 
plaintiff*], to be administered to E. F., of — , a wit- 
ness to be examined under the annexed commission, on 
behalf of the plaintiff in the above entitled action. 

First. 

Second. 

Third. 

Lastly. Do you know of anything concerning the mat- 
ters in question, that may tend to the benefit and advan- 
tage of the defendant [or plaintiff] ? If so, declaie the same 
fully and at large, as if you had been particularly interro 
gated concerning the same. 

T. E,., Attorney for Defendant [or Plaintiff\ 
[Office address.'] 

'As to what interrogatories should 738J ; Dent, v Soc. of Friars Minor 

be allowed, etc.', see Uline v. N. Y. C. of Order of St. Francis (41 id , 472) j 

and H. R. R. Co. (79 N. Y., 175); Gilpen v. Daly (3S) id., 562); Walton 

Wilcox V. Dodge (53 Hun, 565) ; Laz- v. Goodwin (54 Hun, 387) ; Thorp v. 

zaro V. Mangham (!0 Misc., 230); Riley (3 N. Y. Supp., .f)47) ;Egglestoii 

Kraiissv.Hallbeimfir(23Civ Pro.,317). v. Woolsey (14 Kfate Rep., 241). 

.'ones V. Jont's (75 Hun, 35) ; F]'ey v. " Spe note 'J 1o form No. 122. 

Manhattan Trust Co. (2 Misc., 52(1) ; « See note 2 to last form. No. 383. 

Heinenway v. Kuudsou (lOState Rep. " iSee note 2 to Jorm No. 122. 
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No. 385. 
Notice of Settlement of Interrogatories. 

(Code Civ. Pro., §891.) 

[Title of cause.] 

SiK — Take notice, that the interrogatories of the plaintiff 
[or defendant], to be annexed to the commission issued in 
this action, and a copy of which is hereto annexed, and of 
any cross-interrogatories proposed by the defendant [or 

plaintiff], will be settled by Hon. A. O., judge of the 

Court, at his chambers in the of , on the 

day of , 18 — , at o'clock in the 

noon.' 

Yours, etc., 

E. F., Attorney for Plaintiff [or Defendanf\. 
[Office address.'] 
To I. J., Defendant s [or Plaintiff^ s] Attorney. 



Ko. 386. 

Order for Commission to Examine, Wholly or Partly, on 
Oral Questions. 

I Code Civ. Pro., § 893.) 

As in form No. 381 to [*], and from thence as follows : 

E. F., of , as a witness on behalf of the in 

this action, without written interrogatories, and that his 
deposition be taken upon oral questions [or as follows from 
word "ordered" in form No. 381 : that a commission issue 

in this action, directed to of , to take the 

deposition of the witness, E. F., of , as a witness, 

in behalf of, etc., partly upon oral questions and partly upon 
written interrogatories to be annexed to said commission ; 
or as follows from word "ordered" in form No. 381 : that 
a commission issue to take the depositions of E. F., of 
, as a witness, in behalf of, etc. , upon written inter- 
rogatories to be annexed to said commission, and of G. H., 

• As to power of the judge in settle- T., 175) ; and see note 2 to form No. 
ment of interrogatories, see Uline v. 3P.S. 
N. Y. C. and H. R. R. R. Co. (79 N. " See note 2 to form No. 122. 
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of , as a witness, in behalf of, etc., upon oral ques- 
tions]. 
Then continue as in form No. 381 from [f], to end thereof. 
Date [of judge's order]. 

A. O., Judge of the Court 

{when made hy judge). 



No. 387. 

Commission to Examine V/itnesses, Partly or Wholly, on 

Oral Questions. 

(Code Civ. Pro., g 893.) 

As in form No. 882 to [f], and from thence as follows : 
Upon oral questions and without written interrogatories [or 
partly upon the written irierrogatories annexjd to this com- 
mission, and partly upon oral questions ; or to examine said 
E. F. upon the interrogatories annexed to this commission, 
and to examine the said G. H. as a witness in said cause on 
the part of the plaintiff (or defendant), under oath, upon oral 
questions]. 

Thence as in form No. 382 from [*], to the end thereof.^ 



No. 888. 

Affidavit to Procure Open Commission, or for Oral Exami- 
nation, or to Take Deposition. 

(Code Civ. Pro , §§ 893, 894 ) 

As in form No. 874, to the end thereof, adding as follows : 
That tlie said defendant [or plaintiff] is of full age." 

That [state any facts that render the issue of such a com- 
mission proper].' 



[Jurat as in form No. 46.] 



A. B. 



' Sections 896 and 899 of Code Civ. " See section 895 of Code Civ. Pro , 

Pro., provide for notice of the time as to cases in which such commission 

ivn,d place of the examination under may not issue. 

this section. (See form of notice No. 'The granting of an open commis- 

:i91, post) ; see also Laisley v. Rogers sion is matter of disci'etion. While 

(.'>l State Rep., 228); Wallace v. Blake the exercise of such dipcretion may 

(1^ Civ. Pro., 384); Wainwright v. be the Bubject of an appeal, it ought 

Low (19 Hun, 283); and note 3 to form not to be disturbed unless it is quite 

N'o. 375 as to contents of order, and clear to the appellate court that the 

see amendments to section 893, Code discretion was unwisely exercised. 

Civ Pro., by ch. 946 of Laws of 1895, (Jones v. Hoyt | N. Y. Super. Ct., 

taking effect Jan. 1, 1896. 1882], 14 Week. Dig., 113; S. C, 63 
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No. 389. 
Order for Open Commission, or Talting Depositions. 

(Code Civ. Pro., §§ 894, 897.) 

As in form No. 381 to [*], and from thence as follows : 
Any witness who may be produced by either party, on or 
before the day of , 18 — , upon oral ques- 
tions to be put to the witness, when he is produced ; to take 
and certify the deposition of each witness so examined, and 
to return the same and the said commission, immediately 
after the expiration of the time above limited for the pro- 
duction of witnesses, according to the directions given in 
or with said commission, and that the trial of this action 
be stayed until the return of the said commission. 

[Or on reading and filing the afiidavit of A. B., dated 
, 18—, showing that E. F. is a necessary and ma- 
terial witness in the prosecution {or defense) of the above 
entitled action, and that said E. F. is not within the State, 
but is at , in the State of , and after hear- 
ing, etc.: It is hereby ordered,, that the deposition of said 

E. F., as such witness, be taken by M. N., of , in 

said State of ,' on or before the day of 

, 18 — , and that the deposition of said E. F. be re- 
turned by said M. N., through the post-ofiice {or by F. R., 
an agent of the plaintiff, or defendant). °] 

Date [of judge's order]. 

A. 0., Judge [or Justice] of the Court 

{when made iy Judge). 

How. Pr., 94; 10 Abb. N. C, 324.) burg & Lake Champlain R. R. Co. 

It should not, however, be granted (67 id., 466) ; Lentilhou v. Baker (48 

unless it clearly appeal's that such a State Rep., 864) ; Laidley v. Rogers 

commission is necessary for the pur- (51 id., 228) ; Kampfer v. German (43 

poses of justice. (Henry v. Mead id., 800) ; Kiefer v. Grand Trunk R. 

[Supr. Ct., Sp.T.,1881], 4L. Bul.,10.) Co. (45 id., 708); Parker v, Lithgoe 

The Code of Civil Procedure, sec- (36 id., 981). 

tion 894, only requires, in the case of ' For the persons who may be ap- 

an application for an open commis- pointed to take depositions, see Code 

sion, that the affidavit show " that Civil Procedui e, section 899. 

one or more witnesses, not within the '' Copies of sections 900, 901 and 902 

State, are mateiial and necessai-y in of the Code of Civil Procedure are to 

the prosecution or defense of the ac- be annexed to each certified copy of 

tion ;" but see Smith v. Tallmadge (3 the order to take a. deposition. (See 

Law Bull., 97), Jones v. Hoyt (supra), those sections.) 

Henry v. Mead (supra). See also The order is appealable to the Gen- 
Piirdy v. Webster (9 (Jiv-Pro. R , 144), eral Term, and an order of the Gen- 
Bull V. Kendrick (4 Dem., 830) ; Bliss eral Term refusing to entertain such 
v. Hornthal (87 Hun, 110) ; Darling v. appeal on the ground that it does not 
Elock (74 Hun, 248) ; Hart v. Ogdena- involve a substantial right, is an error 
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No. 390. 
Open Commission to Examine Witness. 

(Code Civ. Pro., §§894, 897.) 

As in form No. 382 to [ff], and from thence as follows : 
To examine any witness who may be produced by either 
party in a cause pending in the Supreme Court of the State 
of New York [or other court, describing it], between A. B., 

plaintiff, and CD., defendant, on or before the 

day of , 18 — , upon oral questions to be put to the 

witness when he is produced ; to take and certify the depo- 
sition of eax;h witness so examined, and to return the same, 
and this commission, immediately after the expiration of 
the time above limited for the production of witnesses, ac- 
cording to the directions given in or with the commission. 

Witness Hon. A. O., one of the justices [or judges] of our 

said court, the day of ■, 18 — . 

J. L., County Cleric of County. 

I. J., Attorney for Defendant [or Plaintiff ^ 
[Office address.'] 

[Annex copies of sections 900, 901 and 902 of Code Civil 
Procedure, in like manner as sections 901 and 902 are an- 
nexed in form No. 382.] 



No. 391. 

Notice of Examination upon Oral Questions, and of Taking 

Depositions. 

(Code Civ. Pro., §§ 896, 899.) 

[Title of cause.] 

Sir — Take notice, that the examination of E. F., as a 
witness, on the part of the [plaintiff] in the above entitled 

action, upon oral questions, will take place before ■ ■ 

commissioner, appointed by the Court in said ac- 
tion [or that the deposition of E. F., as a witness in the 
above entitled action, on the part of the (plaintiff), will be 

of law reviewable in tlie Court of Bank, etc., 85 N. Y., 546; rev'g S. C , 
A-ppeals. (Jamison v. Citizens Sav. 24 Huu, 350.) 

' See note 2 to form No. 122. 

38 
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taken by I. J., duly appointed by order of the 

Court, made on the day of , 18 — , for the 

purpose of taking such deposition], at , in the 

of , in the State of , on the 

day of , 18 — , at o'clock in the noon.' 

Yours, etc., 
A. Y., Plaintiff's [or Defendants] Attorney. 
[Office address".] 
To C. B., Defendant s [or Plaintiff's] Attorney. 



No. 392. 

Affidavit of Agent, or of Party Receiying from Agent, toy 
whom Commission or Deposition is Returned. 

(Code Civ. Pro., §§ 904, 905) 
[Title of cause.] 

■ County, ss.: [*] 

F. E,., of , being duly sworn, says, that he, as the 

agent of A. B., the plaintiff [or defendant] in the above 

entitled action, received on the day of , 

18 — , from the hands of J. K., of , in the State of 

, the packet now delivered by deponent to J. L., 

county clerk of county, to whom it is directed 

[or now delivered by deponent to Hon. A. O., a judge of the 

■ Court, directed to J. L. , county clerk of 

county], and that said packet has not been opened or altered 
since he so received it. 

F. R. 

[Jurat as in form No. 46.] 

[Or as above to (*), and from thence as follows : 0. P., 

of , being duly sworn, says, that he received from 

T. K., the agent of the plaintiff {or defendant) in the above 

entitled action, on the day of , 18 — , the 

packet now delivered by deponent to J. L., county clerk of 
the county of , to whom it is directed {or now de- 

• This notice is to be served at least of the attorney for the adverse party 

five judicial days before the deposition and the place vi^here the deposition is 

is taken, and one judicial day In addi- to be taken. (Code Civ. Pro., § 899.) 

tlon for each fifty miles, by the usual ' See note 2 to form No. 123. 
route of travel, between the residence 
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livered by deponent to Hon. A. O., a judge of the 



Court, directed to J. L., clerk of county) ; that said 

T. R. is dead {or from sickness) {or other casualty, stating 
what), is unable to deliver said packet ; that said packet 
has not been opened or altered since he so received it, and 
that he believes that it has not been opened or altered since 

it came from the hands of J. K., of , in the State of 

■ .J 

O. P 
[Jurat as in form No. 46.] 



No. 393. 
Stipulation that Commission Issue. 

(Code Civ. Pro., §908.) 

[Title of cause.] 

It is hereby stipulated, pursuant to section 908 of the 

Code of Civil Procedure, that an order' of the 

Court may be entered, [*] directing that a commission issue 

in the above entitled action, to I. J., of , in the 

State of , to examine E.-F., of , in said 

State, as a witness on the part of the , upon in- 
terrogatories to be annexed to said commission \or other 
method, stating it] \or to examine any witness who may 

be produced by either party, on or before the 

day of , 18 — , upon oral questions to be put to 

the witness, when he is produced] ; to take and certify 
the deposition of each witness so examined, and to re- 
turn the same, and the commission, immediately after 
the expiration of the time limited for the production of 
witnesses, according to the directions given in or with the 
commission. Said commission is to be in the form pre- 
scribed by article second of title three of chapter nine of 
the Code of Civil Procedure, and is io be executed in the 
manner prescribed by said article \or olher manner of exe- 
cution, stating it] ; and the defendant {or plaintiff] may join 
therein, and the same is to be returned through the post- 

' An order must be entered for the also. Churchill v. Carter, 15 Hun, 385, 

issuing of the commission. (Code Civ. both of whicli ca.scs are cited in note 3 

Pro , § 908, and see Mason & Hamlin to form No. 383, q. v. 
Co. V. Pugsley, 19 Plun, 282; but see. 
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office [Of by A. Y., of , an agent of the plaintiff 

{or defendant)], and that the proceedings in said action be 
stayed until the return of said commission. 

Dated , 18—. 

A, F., Plaintiff \s Attorney. 
[Office address.'] 

B. J., Defendant' s Attorney. 
[Office address.'] 

[Or as above to (*), and from thence as follows : Direct- 
ing that the deposition of E. F., of , in the State 

of , a witness on the part of the plaintiff (or de- 
fendant), be taken, in the above entitled action, by I. J., of 

, in said State, on or before the day of 

, 18 — ; in the manner provided by article second 

of title three of chapter nine of the Code of Civil Procedure, 
for the taking of depositions of witnesses ; and the defend- 
ant (or plaintiff) may join therein, and the same is to be re- 
turned through the post-office (or by A. Y., of , an 

agent of the plaintiff) (or defendant), and that the proceed- 
ings in this action be stayed until the return of said deposi- 
tion.] 

Dated , 18—. 

A. F., Plaintiff '' s Attorney. 



E. F., Defendant s Attorney. 
[Office address.'] 



[Office address.'] 



Ko. 394. 
Notice of Motion for Suppression of Deposition. 

(Code Civ. Pro., § 910.) 

[Title of cause.] 

As in form No. 324 to [*], and from thence as follows: 
That the deposition of E. F., taken under a commission 

issued in this action \or under the order of the 

Court, dated], on the day of , 18 — , be 

suppressed," on the grounds stated in the affidavit hereto 

> See note 3 to form No. 123. Hun, 382), O'Brien v. Comm. Ins. 

« See Butler v. Flanders (56 How. Co. (41 N.Y. Super. Ct., 224), Palmer v. 

Pr., 512; 44 N. Y., Super Ct., 531), Great Western Ins. Co (47 N.Y. Super. 

Newton v. Porter (69 N. Y., 133), Ct., 455), Jmre Drexell (1 Law Bui., 6), 

Mason & Hamlin Co. v. Pugsley (19 Karner v. Mylens (1 Law. Bui., 18), 
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annexed, and for such other or further relief as may be 
proi)er, with costs of this motion. 
Yours, etc., 

M. N., Attorney for Defendant. 
[Office address.'] 
To I. P., Defendant's Attorney. 



No. 395. 
Order for the Suppression of a Deposition. 

(Code Civ. Pro., § 910.) 

[At, etc., as in form No. 80. J 
[Title of cause.] 
It having appeared by the affidavit of A. B., dated - 



18 — , that the deposition of E. P., taken under a commission 
issued to I. J., of — ■, in the State of , to ex- 
amine E. F., a witness, on the part of the plaintiflF [or de- 
fendant] [or taken pursuant to the order of the 

Court, dated , 18 — J, and which was filed in the 

office of the clerk of county on the ■ day 

of , 18, has been improperly [or irregularly] taken 

\or returned {or state other cases provided for in section 
910j], and due notice of this motion having been given to 
F. H., the attorney for the plaintiflf [or defendant], and on 
filing [name opposing papers], and on motion of C. D., of 
counsel for the defendant ; and after hearing A. M., of coun- 
sel for plaintiff ; it is 
Ordered, that the said deposition be and the same is hereby 

suppressed " [with dollars costs of this motion, to 

be paid by the to the ]. 



No. 396. 

Affidarit for Commission, where the Witness does not Un- 
derstand the English Language. 

(Code Civ. Pro., § 912.) 

Add to forms Nos. 375, etc., as follows : That said E. F. is, 

Davey v. Lowrie (2 Law Biil., 40); 202); Spinney v. Fields (43 State Rep., 

Hedges v. Williams (3B Hun, niU); 76(j)j Grrisson v. Soutiiwai'lh (t)4 Hun, 

Hangen v. Hachemeister (.'jS Super. 4Sb); Graham v. Carleton (31 State 

Ct., 432); Murray v. Great We.stern Rep., 127), as to suppression of depo- 

Ins. Co. (39 Hun. 581); McLi-an v. sition. 

Adams (27 Week. Di^'., 90); Gcildmaik 'See note 2 to form No. 122. 

V. Met. Opera House (51 .^tatu Hep., " >ee note 2 to la.st form No. 394, ag 

460); Benedict y. Ricbardgon (08 Hup, tp suppression of deposition, etc- 
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by birth, a Grerman [or state other nationality], and does not 
understand the English language, but understands the Ger- 
man language. 

A. B. 
[Jurat as in form No. 46.] 



No. 397. 

Order for Commission, where Witness does not Understand 
the English Language. 

(Code Civ. Pro., § 912.) 

Add to forms Nos. 381, etc., as follows : And it appearing 
that said E. F. is a German [or state other nationality], and 
does not understand the English language, but understands 
the [German] language ; it is further ordered, that written 
interrogatories, to be annexed hereto [or to said commission], 
by way of direct and cross-examination, be framed in the 
English language, and also in the [German] language ; that 
only the interrogatories framed in the [German] language be 
put to the witness, and that his answers be taken, and the 
certificates be made out, in the same language. 

[And that the said [plaintiff] A. B., pay to the said C. D., 

the [defendant], the sum of dollars, for the expense 

of procuring the interrogatories, in his behalf, to be trans- 
lated.] 

Date [of judge's order]. ^ 

A. 0., Judge [or Justice] of the Court 

{when made hy judge). 



No. 398. 
Letters Rogatory. 

(Code Civ. Pro., § 913.) 

State of New Yoek, ss.: 

The People of the State of New York, to any Judge or tri- 
bunal having jurisdiction of civil causes at the Island 
of St. Croix, greeting : 
Whereas, a certain suit is pending in our Supreme Court, 

in which A. B. is plaiiitiff and C. D. defendant, and it has 

'See amendments to section 912, Code Civ. Pro., by ch. 946 of Laws of 1895, 

taking effect Jan. 1, 1896. 
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been suggested to us that there are many witnesses residing 
within your jurisdiction, without whose testimony justice 
cannot be completely done between the said parties ; we 
therefore request you that, in furtherance of justice, you 
will, by the proper and usual course of your court, cause 
such witnesses to come before you, or some competent per- 
son, by you for that purpose to be appointed and author- 
ized, at a precise time and place by you to be fixed, and 
there to answer on their oaths and affirmations to the sev- 
eral interrogatories hereto annexed ; and that you will cause 
their depositions to be committed to writing, and returned 
to us under cover, duly closed and sealed up, together with 
these presents ; and we shall be ready to do the same for 
you, in a similar case, when required. 

Witness, A. O., a judge of our Supreme Court, at the 

of , the day of , 18—.' 

J. L , County Cleric of County. 

J. B., Plaintiff '' s Attorney. 
[Office address".] 



Article Third. 



FORMS RELATING TO DEPOSITIONS TAKEN WITHIN THE STATE 
FOR USE WITHOUT THE STATE. 

(Code Civ. Pro., Ch. 9, Tit. 3, Art. 3.) 

No. 399. Subpoena for attendance of witnesses before commissioner in suit 
pending in foreign State or country. 

' Where the execution of a commis- Pet. C. C. Rep., 336) and in Sweden, 
sion in a foreign country is forbidden (SVes., Sr., 236; 1 Barb. Ch. Pr., 305, 
by its laws, the proper course of pro- note [r] ; see further, Froude v. Froude, 
cedure is to apply for letters rogatory 1 Hun, 70; Anonymous, 59 N. Y., 313, 
or requisitory, addressed to the courts as to letters rogatory. 
of the foreign country, requesting The practice will be substantially 
them tc take the deposition. (2 Wait's the same, on application for these let- 
Pr , 683; citing the Republic of Mexico ters, as for a commission, except that 
V. Arrangois, 3 Abb., 470; S. C, 11 the affidavit should show "that there 
How. Pr. , I ; In the matter of the execu- is good reason to believe that the ends 
tion of a foreign commission, 5 Sandf., of justice will be better promoted 
674; see, also, 1 Barb. Ch. Pr. f^d thereby, than by the issuing of a corn- 
ed ]. 805.) mission " (Code Civ. Pro., § 913; see 

Commissioners are forbidden to ad- forms Nos. 375, etc., anle.) 

minister oaths in the island of St. « See note 2 to form No. 138. 
Croix (6 Wend., 476), in Havana (I 
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No. 400. Affidavit to obtain subpoena in suit in foreign court, where no com- 
mission has been issued 
401. Subpoena of judge or justice of the peace in foreign suit, where no 
commission has issued. 



No. 399. 

Subpoena for Attendance of Witness before Commissioner 
in Suit Pending in Foreign State or Country. 

(Code Civ. Pro., § 915.) 

To of • 

You are hereby commanded to appear and attend [*] 
before I. J., a commissioner named in a commission issuing 

out of the Court of the of [or 

before M. N., a commissioner within the State for the S(;ate 

of [or before I. J. (official title)], at , in 

the of '], on the day of , 

18 — , at o'clock in the noon, to testify 

[on the part of the ] in an action [or suit, or special 

proceeding] between A. F., plaintiff, and G. H., defendant 
[or give other title], pending in said court. And hereof fail 
not at your peril. 

"Witness my hand, this day of , 18 — , at 

the of .' 

A. 0., Judge [or Justice] of the Court. 



No. 400. 

AlfidaTit to Obtain Subpoena in Suit in Foreign Gonrt^ 
where no Commission has been Issued. 

(Code Civ. Pro., § 917.) 

[Title of action, etc.] 
COUNTT, ss.: 



A. B., of , being duly sworn, says, that he is the 

[insert description of affiant]; that E. F., who resides [or 

1 The place of attendance must be senling an affidavit of the materiality 

within the county in which he resides of the witness to the party and the 

or sojourns; or if it is in another commission, notice or other paper 

county, not more than forty miles dis- authorizing the testimony to be taken, 

tant from his residence, or the placeof (Id., § 915.) See also Matter of Savin 

his sojourn. (Code Civ. Pro., § 916.) (9 Civ. Pro. E., 17-5.) 

^ The subpoena is granted upon pre- 
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is sojourning] at , in the State of New York, is a 

material witness for the plaintiff \or defendant, or other 
description] in the above action {or suit, or special proceed- 
ing] ; that no commission to take the testimony of said 
E. F., in said action [etc], has been issued ; that accord- 
ing to the course and practice of the [naming court], the 
court in which the above entitled action [etc.] is pending, 
the deposition of a witness, taken befoi'e a judge of this 
court pursuant to a subpoena issued by him commanding 
such witness to appear before him, to testify as a witness 
in an action [etc.] pending in said court, is authorized to 
be received in evidence on the trial \or hearing] of said ac- 
tion [etc.]. 

A. B. 
[Jurat as in form No. 46.] 



No. 401. 

Subpoeua of Judge or Justice of the Peace in Foreign Suit, 
where no Commission has Issued. 

(Code Civ. Pro., §§ 917, 918.) 

As in form No. 398 to [*], and from thence as follows : 

Before me at , in the of , in the 

county of , on the day of — — , 18 — , 

at — o'clock in the noon, to testify, on the 

part of the , in an action \or suit, or special pro- 
ceeding] pending in said court between A. F., plaintiff, 
and G. H., defendant \or give other title], pending in the 
[naming court of the State (or Territory) or of the United 
States]. And hereof fail not at your peril. 

Witness my hand, this day of , 18 — , at 

the of . 

A. O., Judge [or Justice] of the Court 

(or Justice of the Peace). 



TITLE III. 

FORMS RELATING TO DOCUMENTARY EVIDENCE. 

(Code Civ. Pro., Ch 9, Tit. 4, Ait 1.) 

No. JO'3. Certificate by olBoer having custody of paper tliat it'cannot be found. 
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No. iOS. Notaiy's certificate of presentment, etc., of note, etc. 

404. Notary's certificate of protest of bill for non-acceptance. 

405. Alfidavit to prevent notary's certificate of presentment, etc., being 

presumptive evidence. 



JSTo. 402. 

Certificate by Officer Having Custody of Paper, that it 
Cannot be Found. 

(Code Civ. Pro., §931.) 

State of New Yokk, 



County of , [ **' 

I, J. L., county clerk of the county of \or other 

official description], do hereby certify that I have made dili- 
gent examination in my office ' for the [describing paper], 
the legal custody of w^hich belongs to me, and that said 

cannot be found. 

In witness whereof, I have hereunto set my hand and 

[L. s.] official seal, on this day of , 18 — . 

J. L., Cleric of the County of 

\or other description]. 



Ko. 403. 
Notary's Certificate of Presentment, etc, of Note, etc. 

(Code Civ. Pro., §923.) 

State of New York, 



City and County of '' 

Be it known, that on the day of , in the year 

of our Lord 18—, at the request of E. F., I, W. H. B., a notary 
public of the State of New York, duly admitted and.sworn, 

dwelling in the city of , did present the original 

note made by F. W. for dollars, which is hereto 

annexed, at the place of business of said F. W., and de- 

1 It seems, that the certificate of a search has been made for it, in his 

clerk of the proper county as to the office, as required by section 921 of 

non-filing of the paper is defective, the Code of Civ. Pro. (Briggs v. Wal- 

where it omits to state that diligent dron, 88 N. Y , 583.) 
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manded the payment thereof, which was refused.' I, there- 
fore, on the same day and year above written, and after said 
demUnd and refusal, duly notified the indorsers of the non- 
payment of the same, as follows : By putting in the post- 

oifice in said city of , notices of such demand of 

payment and non-payment, addressed as follows : One for 

E. S., directed to him at , New York, and one for 

I. B., directed to him at , Pennsylvania, and paid 

the postage thereon, each of the above named places being 
the reputed place of residence of the person to whom the 
notice was directed, and the post-office nearest thereto. 

Whereupon, I, the said notary, at the request aforesaid, 
have protested, and hereby solemnly protest, against the 
maker and indorsers of the said note, and all others con- 
cerned, for all exchange, re-exchange, costs, damages and 
interest incurred, or to be incurred, by reason of the non- 
payment of the said note. 

In witness whereof, I have hereunto subscribed my name 
Pj^ g -, and affixed my seal of office, the day and year first 
above written.'' 

W. H. B., Notary Public. 



ISTo. 404. 
Notary's Certificate of Protest of Bill for Non- Acceptance. 

(Code Civ. Pro., §923.) 

State of New Yoek, ) 
City and County of , f 

Be it known, that on the day of , A. D. 

' A notarial certificate, founded upon giving a second, and tlie second is of 

a presentment and demand, made, not equal force with the former. (Kellum 

by thetiotarv, but by his clerk, is void. v. McKoon, 18 Week. Dig , 443 [Gen. 

(Gawtry V. Doane, 51 N. Y., 84.) T., Sup. Ct., 3d dept.]; citing Cayuga 

'' The language of section 933, Code Co. Bank v. Hunt, 2 Hill, 635, and 

Civ. Pro. , does not forbid the construe- distinguishing Dutchess Co. Bank v. 

tion that a notary may not issue sev- Ibbottson, 5 Den., 110.) 
eral certificates of protest, each of It is not the original or first certifli- 

whicb shall be an original, and com- cate which is made evidence by the 

petent as evidence. The loss of one Code, but the ceitiflcate of the notary 

certificate does not bar the officer from who protested the note. (Id.) 
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18 — , at the request of M. Y., of said city, I, F. C, a notary- 
public of the State of New York, duly admitted and sworn, 

dwelling in the city of , did present the original 

draft or bill of exchange, hereunto annexed, to G. H., at 
his place of business, the drawer therein named, for ac- 
ceptance, who refused to accept the same. 

Whereupon, I, the said notary, did protest, and by these 
presents do publicly and solemnly protest, as well against 
the drawee [and indorser] of the said bill as against all 
others whom it doth or may concern, for exchange, re-ex- 
change, and all costs, damages and interest already incurred, 
and to be hereafter incurred, for want of acceptance of the 
same. 

I, therefore, on the same day and year above written, and 
after said demand and refusal, duly notified the maker or 
drawer [and indorser] of the non-acceptance of the same, 
as follows : By putting in the post-ofloice in the [city] of 
, notices of such demand, refusal and non-accept- 
ance, and paying the postage thereon, addressed as follows : 
One for A. F. , directed to him at Geneva, New York, one 
for M. P., at Springfield, Massachusetts, each of the above 
named places being the reputed place of residence of the 
persons to whom the notice was directed, and the post-office 
nearest thereto. 

In witness whereof, I have hereunto subscribed my name, 
[L. S.J and affixed my seal of office.' 

F. C, Notary Public. 



No. 405. 



Affidavit to Prevent Notary's Certificate of Presentment, 
etc., being Presumptive Evidence. 

(Code Civ. Pro , § 933.) 

[Title of cause.] 
County, ss.: 



A. B., of , being duly sworn, says, that he is the 

defendant \or plaintiff] in the above entitled action ; that 

' See note 1 and 2 to last form No. 403. 
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he has not received notice of non-payment [or of non-ac- 
ceptance] of the note [or bill] npon which this suit is 
brought [or which is set up as a counterclaim by defend- 
ant's answer herein].' 

A. B. 
[Jurat as in form No. 46.] 



• See Gawtry v. Doane, 51 N. T., 84, cited in note 1 to form No. 40it 
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CHAPTER X. 

FORMS RELATING TO TRIALS. 

TITLE I. Forms relating to trials generally, including exceptions and 

motion for a new trial. 
TITLE II. FoiMis relating to trials -without a jury. 
TITLE III. Forms relating to trials by jury. 

TITLE I. 
Article First. 

FORMS RELATING TO NOTICING ACTION FOR TRIAL, AND 
PLACING SAME UPON CALENDAR. 

(Code Civ. Pro ,-Ch. 10, Tit. 1, Art. 1.) 

No. 406. Notice of trial at circuit or special term. 

407. Notice of trial before referee. 

408. Note of issue. 



No. 406. 

Notice of Trial at Circuit or Special Term. 

(Code Civ. Pro., §977.) 

[Title of cause.] ~~ 

Sir — Take notice, that the above entitled action will be 
brought to trial [*] [and an inquest taken therein'], at 
the next -circuit' [or special terra J of this court, to be held 

at the court house in the of , in the county 

of , on the day of ■ • , 18 — , at the 

opening of the court, or as soon thereafter as counsel can 
be heard." 

Dated , 18—. 

Yours, etc., 
1. J., Attorney for Plaintiff [or Defendant}. 
[Office address.^] 
To K. L., Esq., Attorney for Defendant [or Plaintiff']. 

' It is not necessary for defendant to An inquest cannot be taken where the 

insert a notice that he will move to answer is verified. (Id.) 

dismiss the complaint to entitle him ' Either parly, who has served the 

to do so. (See § 980, Code Civ. Pro.) notice, may bring the issue lo trial 
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Due service of tlie above notice of trial, on tlie 

day of , 18 — , is hereby admitted. 



Attorney for Defendant \or Plaintiff\ 



No. 407. 
Notice of Trial Before Referee. 

(Code Civ. Pro., §§ 977, 1018.) 

As in form No. 406 to [*], and from thence as follows : 

Before M. F., referee, appointed by order of the ■ 

Conrt, made in the above entitled action, dated , 



18 — , at [his office] in the of , on the 

day of'^^^^^ , 18 — , at o'clock in the 

noon. 

Dated , 18—. 

Yours, etc., 
I. J., Attorney for Plaintiff \or Defendant], 
[Office address.'] 
To J. K., Esq, Attorney for Defendant [or Plaintiff']. 



No. 408. 
Note of Issue. 

(Code Civ. Pro., § 977.) 

COURT, County. 



E. F., Plaintiff's AUmneg. 



A. B., Plaintiffs 

fi„^f 1 Last pUaMng served - 

CD., Defendant. 



O. H., Defendant's Attorney. 

Issue of fact triable^ by jury [or by the court jvithout a 
jury {or issue of Isfw)]. 
County Clerk of County : 

Please put the foregoing issue [or issues] on the calendar 
for the circuit [or name other terra] of the Court, 

(§ 930, supra); but the defendant must see section 793 of Code Civ. Pro., and 

place the cause regularly on the cal- Ritchie v. Seaboard Nat. Bank (12 

endar, to be entitled to a dismissal of Misc., 146). 

the complaint. (Browning- v. Paige, 'See note 2 to form Ko. 122. 

7 How. Pr., 487.) As to preference, 'See note 2 to form No. 122. 
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to be held at — , on the day of — 

18 — , for trial (or for argument).^ 

Dated , 18—. 

E. F., Plaintiff's Attorney 
\or G. H., Defendants Attorney.^ 
[Office address.^] 



Article Second. 
forms relating to placb of trial. 

(Code Civ. Pro., Ch. 10, Tit 1, Art. 3.) 

No. 409. Demand by defendant for change of place of trial to proper county. 

410. Consent by plaintiff's attorney to change of place of trial to proper 

county. 

411. Affidavit to procure ohange of place of trial to proper county after 

demand. 

412. Affidavit to procure change of place of trial for convenience of 

witnesses. 

413. Affidavit to change place of trial to secure an impartial trial. 

414. Notice of motion to change place of trial. 

415. Order to show cause why place of trial should not be changed with 

stay of proceedings. 

416. Affidavit to prevent change of place of trial. 

417. Order changing place of trial. 



No. 409. 

Demand by Defendant for Change of Place of Trial to 
Proper County. 

(Code Civ. Pro., § 986.) 

[Title of cause.] 

Sir — Take notice, that the defendant hereby demands 
and requires, that the above entitled action be tried in the 

county of , that being the proper county for the 

trial thereof, and that the place of trial therein be changed 
accordingly.' 

Dated , 18—. 

Yours, etc., 

M. N., Defendanff s Attorney. 
[Office address.'] 
To E. F., Esq., Plaintiff's Attorney. 

' See rule adopted at November ' See note 2 to form No. 122. 
Term, Albany, 1874. "See Sherman v. Gregory (42 How. 
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No. 410. 

r<»usoiit by Plaintiff's Attorney to Change of Place of Trial 
to Proper County. 

(Code Civ. Pro., §986.) 

Title of cause.] 

SiK — Take notice, that I consent that the place of trial 

heieiii be changed to the county of , as proposed 

by tlie defendant in his demand heretofore served on me. 

Dated , 18 — . 

Yours, etc., 

E. F., Attorney fur Plaintiff, 
[Office address.'] 
To M. N., Esq., Defendants Attorney. 



No. 411. 

Allidavit to Change Place of Trial to the Proper County 
After Demand. 

(Code Civ. Pre. § 986.) 

[Title of cause.] 
County, ss.: 



C. D., of , being duly sworn, says, that he is the 

defendant above named \or attorney for the above named 
defendant] ; that this action is brought to [state object of 
suit], and the county of is designated in the com- 
plaint as the place of trial [that both the plaintiff and the 

defendant reside in the county of , and resided 

there at the commencement of this action (or that the de- 
fendant resided, at the commencement of this action, in the 
county of , and that the plaintiff then resided and 

Vr.i 481)j Van Dyck v. McQaade (18 N. Y. State Rep., 553); Faherty v. 

l£un, 376); Christy v. Kiersted (47 v. Seliuyler Tow Boat Line (43 Hun, 

How. Pr., 467); Veeder v. Baker 83 432); Ganz v. Edison Electric Illumi- 

N. Y., 156); Stacom V. Moon (15 "Week, nating Co. (79 Hun, 409); Shepard v. 

Vi\Z-i 348). A domestic corporation. Squire (76 Hun, 598); McConihe v. 

sand by a non-resident, may have the Palmer (Id., 116); Penniman v. Fuller 

pUce of trial changed to the place de- & Warren Co. (133 N. Y., 442; rev'g 

signatedinitsarticlesofincorporation, S. C, 62 Hun, 473); Taylor v. Smith 

as the place where its principal busi- (32 State Rep., 843.) 

ness is to be located. (Duche v. Bnf- The time for service of notice of mo- 

fnlo Grape Sugar Co., 11 Abb. N. C, tion, under section 986, Code Civ. Pro.. 

233; S. C, 63 How., 516.) See also is fifteen days after service of demand. 

Acker v. Leland (96 N. Y., 383); After the expiration of that limp, \\\ -. 

Thompsonv. Heidenrich (66 How. Pi-., change is waived. (Id.) But see 

391); Rector v. Ridgewood Ice Co. (38 Clark v. Campbell (54 How. Pr., 166), 

Hun, 293; afTil without opinion, 101 Thumpaon v. Heidenrioh (fmpra). 

N. Y., 656); Bergraann v. Noble (10 ' ciee note 2 to form No. 122 

Civ. Pro. R., 190); Harz v. btarin (1 'See note 2 to form No. 122. 
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still resides in the cotintj- of ')] ; that the summons 

and complaint in this action were served upon this defend- 
ant on the day of , 18— ; that on the 

day of , 18 — , and with his answer [or before ser- 
vice of Ills answer], this deponent caused the annexed de- 
mand, in writing, to be served on the attorney for the 
plaintiff,' and that said attorney has not consented to cLange 
the place of trial ;' that the ground for requiring the change 
of place of trial is as follows : that both the plaintiff and 

the defendant reside in the county of [or state other 

ground].' 

CD. 
[Jurat as in form No. 46.] 



No. 412. 
Affidavit to Procure Change of Place of Irlal for Con- 



[Title of cause.] 
County, ss. 



venience of Witnesses. 

(Code Civ. Pro., § 987.) 



C. D., of , being duly sworn, says, that he is the 

defendant [or defendant's attorney'] in the above entitled 

' Insert this clause as to residence, deed, it does not appear that it is neces- 

■where a change of place of trial is sary that there should be a defense at 

desired on the ground of the residence all, to entitle the defendant to a change 

of the parties, under section 984. See to the proper county. 

Lyon V. Lyon (30 Hun, 455). * It is provided by rule 47 of Gen. 

' The motion can only be entertained Rules of Prac. , that no order to stay 

after a demand, pursuant to section proceedings shall be granted for the 

986, Code Civ. Pro., and such demand purpose of moving to change the place 

must be made by an attorney who has of trial, unless it shall appear, from 

appeared in the action. (Van Dyck the papers, that the defendant has used 

V. McQuade, 18 Hun, 371.) due diligence in preparing the motion 

3 It has been usual to insert an affi- for the earliest practicable day after 

davit of merits, in this affidavit, in issue joined, and that such order shall 

supposed compliance with section 46 not stay the plaintiff from taking any 

of the judiciary act of 1847 (ch. 380); step, except subpoenaing witnesses for 

but this section was repealed by section the trial, without a special clause to 

17 of chapter 470 of 1847, and both of that effect. 

those acts, with a few exceptions, of ^ The affidavit must, in general, 

which said section 46 was not one, be made by the defendant himself; 

were repealed by chapter 245 of 1880. though, under special circumstances, 

There exists, therefore, no statute or set forth in the affidavit, it has been 

rule DOW, requiring such affidavit. In- held sufficient when made by another 
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action ; that said action was commenced by the service of 
the summons and complaint upon the deponent [or upon 

defendant] on the day of , 18—, and that 

issue was joined herein on the day of , 

18 — ; by the service of the defendant's answer [or of the 
plain tijff's reply] [*] ;' that this deponent has fully and fairly 

stated the case to , his counsel in this action, who 

resides at , and that he has a good and substantial 

defense on the merits to the action, as he is advised by his 
said counsel, and verily believes to be true ;' that this de- 
ponent has fully and fairly stated to his said counsel the 
facts which he expects to prove by each and every one 
of the following witnesses, viz.: E. P., Gr. H. and J. K.; 
that each and every one of them are material and necessary 
witnesses for his defense on the trial of this cause, as he 
is advised by his said counsel, and verily believes ; and 
that without the testimony of each and every one of the 
said witnesses, the defendant cannot safely proceed to the 
trial of this cause, as he is also advised by his said counsel 
and verily believes ; and that each and every one of said 

witnesses resides in the county of [viz. : E. P. in the 

town of ,* G. H. in the town of , and J. K. in the 

town of , in said county]; that the facts which he ex- 
pects to prove and can prove by said witnesses are as fol- 
lows : By E. F., the fact that ; by G. H., the fact that 

e. g., the defendant's attorney. (Bijt- 37 How- Pr., 28; see, also, as to form 

tan V. Peabody, 4 Hill, 62 note.) The of affidavit, etc.. Carpenter v. Conti- 

change may he made, also, upon the nental Ins. Co., 31 Hun, 78; Ackerman 

plaintiffs motion. (Pease v. Smith, 3 v. Delude, 29 id., 138); John T. Noye 

Lans., 428; see Swartwout v. Payne, Manuf. Co. v. Whitmore (23 Week. 

16 Johns., 149.) Dig-., 524) ; Bowles v. Rome, Water- 

' The motion cannot be made until town, etc., R. R. Co. (38 Hun, 507); 

issue of fact has been joined. (Mer- Bushnell v Durant (83 Hun, 32); Mc- 

rill V. Grinnel, 10 How. Pr., 32; Hart- Phail v. Ridout (id., 446); Imgard v. 

man v. Spencer, 5 id., 135.) Duffy, 73 id., 255); Tuska v. Wood (81 

' See State Bank of Syracuse v. Gill id., 79); Fitzgerald v. Payn (78 id., 88); 

(23 Hun, 406). Dunham v. Parmenter (74 id., 559); 

The provisions of article second of Osborn v. Stephens (74Hun, 91); Becker 

title 1 of chapter 10, Code Civ. Pro., v. Town of Cherry Creek (77 id., 11); 

relatingto place of trial, are applicable Nelson v. Nelson (50 State Rep., 446); 

to an action in the Supreme Court Smith v. Mack (70 Hun, 517); Thurf- 

only. (§ 991, Code Civ. Pi-o.) jell v. Witherbee (id., 401); Porter v. 

' An affidavit for a change of venue, Lyie (49 State Rep., 534); Ackerman 

which states that all the witnesses re- v. Herrick (71 Hun, 190); Cordas v. 

side in the county to which the change Morrison (70 Hun, 99); Perry v. Boom- 

ia sought, IS sufficient, without speci- hauer (43 State Rep., 375); Wright v. 

fying the town or village in which each Burritt (45 id., 9) ; Dunn v. Lewis (47 

of them resides. (Bleecker v. Smith; id., 312) ; Trope v. Saratoga Associa- 
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tion for Improvement of Breeil of 
Horses, etc. (36 State Rep., 127); Gil- 
bert V. Shortaville Cart Co. (39 id , 
163); Kurz v. Fiah (33 id., 574); Klein- 
haus V. Whiting'(33 id., 956); Oakea v. 
DeLancey (3.)iil.,775); Hooker v. San- 
ford (35 id., 950); Sawyer v. Clark (37 
id., 932) ; Claflin v. Eagan (38 i.l , 6); 
Belding v. Lad.l (27 id., 29«) j Myers 
V. Villasre of Lansingburgh (-14 Hun, 
623); Bankav. Bensky (27 Stale Rep., 
136); Lyon v. D ivia (i.l.. 517); May- 
nard v. Chaso ( id., 348); Stimson v. 
Stimson (29 id., 21); Fowler v. Third 
Ave. R. R. Co. (Id., 285); People v. 
Snaith (8 N. Y. Supp., 668). 



Sections 982, 983 and 984. Code 
Civ. Pro., are to be read in connec- 
tion with section 987, and the words 
"must be tried," in those sections, 
are limited by the last-named sec- 
tion, which confera full power upon 
the court to change the place of trial 
for any of the reasons (herein speci- 
fied. (Gorman v. South Boston Iron 
Co., ivfra.) 

As to what will be considered upon 
appeal from 1he order, see Cromwell 
V. Romer (18 Week. Dig., 440) ; and 
Gorman v. South Boston Iron Co. (18 
Week. Dig., 529; S. C, 32 Hun, 71). 
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and by J. K., the fact that , etc. [here 



should be inserted any matters relating to the natnre of the 
controversy, and the place where the cause of action or de- 
fense, or both of them, arose, which may be deemed im- 
portant, and which do not fully appear by the pleadings].' 

A. B. 

[Jurat as in form No. 46.] 



No. 413. 

Affidavit to Change Place of Trial to Secure an Impartial 

Trial. 

(Code Civ. Pro., § 987, subd. 3.) 

As in form Ho. 412 to ['*], and from thence as follows: 
That an impartial trial cannot be had in the county of 

, the county designated in the complaint as the 

place of trial of this action, as this deponent verily be- 
lieves, the grounds of which belief are as follows : [state 
grounds]. '■' 

A. B. 

[Jurat as in form No. 46.] 



No. 414. 

Notice of Motion to Change Place of Trial with Stay of 

Proceedings. 

(Code Civ. Pro., §§986, 987.) 

As in form No. 168 to [*], and from thence as follows: 
At the opening of the court, or as soon thereafter as counsel 
can be heard, that the place of trial in this action be changed 
from the county of to the proper county, ' viz. : the 

' See rule 48 of Gen. Rules of Piac. place of trial for convenience of wit- 

AfBdavits to change the place of trial nesses, it appears that the necessary 

on the ground of convenience of wit- and material witnesses are nearly 

nesses, which instead of stating that! he equal on each side, the place of the 

moving party can prove material facts transactions controls. Peck v. Parker 

by the persons named, state that the (15 N. Y. "Week. Dig., 142); see, also, 

moving party expects to prove such Murray v. Minier (16 id., 117) ; and 

facts by them, are insufficient, unless see note 4 to form No. 411, as to stay 

the affidavits disclose circumstances of proceedings, 

showing that the facts can probably ' See notes to last form No. 412. 

be established by the persons desig- ^ Under section 986 of Code Civ. 

nated. (Thurfjell v. Witherbee, 70 Hun, Pro. , the notice should be given within 

401.) See, also, McPhail V. Rident (83 ten days, after the five days within 

Hull, 446); Buwhnell v. Durant(id.,32). which the plaintiff must consent to such 

Where, on a motion for change of change, after service of demand. If not 
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county of \or from the county of to the 

county of ], and for such other and further relief 

as may be proper, with costs of this motion. 

A. P., Defendant' & Attorney. 

[Office address.'] 
io 1. li., Plaintiff'' s Attorney. 

Until the hearing and determination of the motion above 
noticed, let all proceedings on the part of the plaintiff be 
stayed.' 

Dated , 18—. 

A. O., Judge \or Justice] of the Qcmrt. 



No. 415. 

Order to Show Cause why Place of Trial Should not be 

Changed with Stay of Proceedings. 

(Code Civ. Pro., §§ 986, 987.) 

[Title of cause.] 

On the affidavit hereto annexed, and upon the pleadings 
in this action, and upon the demand mentioned in said affi- 
davit, let plaintiff show cause at, etc., why the place of trial 
of said action should not be changed from the county of 

to the county of , and why the defendant 

should not have the costs of tliis motion, and such other 
order or relief as may be proper. 

And let copies of this order, and of the annexed affidavit, 
be served upon the plaintiff's attorney, on or before the 

day of , 18—, personally, or by depositing 

the same in the post-office at , inclosed in a post- 
paid wrapper, directed to the said plaintiff's attorney at 

And until the determination of this motion, let all pro- 
ceedings on the part of the plaintiff' be stayed.' 

Dated , 18—. 

A. O., Judge [or Justice] of Court. 

so given,the right to a change is waived, motion is to be made, see Duche v. 

(Duchev. Buffalo Grape Sugar Co., 11 BuffaloGrapeSugar Co.(0:) How. Pr., 

Abb. N. C, 233; S. C, 63 How., 516; 516; Code Civ. Pro., § 9S6, and note 

but see Clark v. Campbell, 54 How. 3 to form No. 414.) 

Pr., 166), Thompson v. Heidenrich ' JSee note 1, p. 112, to form No, 162, 

(66 How. Pr., 391.) as to orders to show cause; and note 4 to 

1 See note 2 to foi-m No. 122. form No. 411 , as to stay of proceedings. 

2 As to the time within which the 
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No. 416. 
Affidavit to Prevent Change of Place of Trial. 

(Code Civ. Pro., §=5 986, 987.) 

[Title of cause.] 

County, ss.: 

A. B., of , being duly sworn, says, that he is the 

plaintiff in the above entitled action; that he has fairly 
and fuUy stated to M. N., his counsel in this action, who 

resides at , the facts which he expects to prove by 

each and everyone of the following witnesses, viz.: E. F., 

of , in the county of ; Gr. H. , of , 

in the county of ; and that they are each and 

every one of them material and necessary witnesses for de- 
ponent on the trial of this action, as he is advised by his 
said counsel and verily believes ; and that without the tes- 
timony of each and every one of said witnesses, deponent 
cannot safely proceed to the trial of this action, as he is 
also advised by his said counsel and verily believes ; that 
the facts which this plaintiff expects to prove and can 
prove,^ by the said witnesses, are as foUovy^s [state facts 
to be proved by each witness, as in form No. 412], and 
add as in form No. 412, as to nature of controversy, etc. 

A. B. 

[Jurat as in form No. 46.] 



No. 417. 
Order Changing Place of Trial. 

(Code Civ. Pro., t;g 986, 987.) 

[At, etc., as in form No. 80. J 
[Title of cause.] 

On reading and filing notice of motion, and the affidavits 
of C. D., the above named defendant, and of A. B., the 
above named plaintiff ; and after hearing I. J. , counsel for 
the defendant, for said motion, and J. K., counsel for the 
plaintiff, in opposition thereto, it is hereby 

Ordered, that the place of trial in this action be changed 

from the county of to tin county of , with 

dollars costs, to abide the event of this action. 



' See note 1, page 316 to form No. 412. 
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Article Thikd. 
forms relating to exceptions, case and motion for a 

NEW TRIAL. 

(Code Civ. Pro., Ch. 10, Tit. 1, Art. 3.) 

No. 418. Exceptions to ruling of court or referee. 

419. Case (without exceptions) on appeal from judgment, rendered upon 

verdict of jury. 
430. Case (containing exceptions) on appeal from judgment, rendered on 

trial by jury. 
421. Case and exceptions, on appeal from judgment, rendered upon 

report of referee or decision of the court. 

432. Notice to be indorsed on case. 

433. Bill of exceptions. 

424. Amendments proposed to case or exceptions. 

425. Notice of settlement of case, etc. 

436. Notice of motion for a new trial. 

437. Order granting or denying motion for a new trial, 

428. Affidavit to move for new trial on the ground of surprise. 

439. Affidavit to move for new trial on the ground of newly discovered 

evidence. 
480. Order for time to prepare case, with stay of proceedings. 



No. 418. 

Exceptions to Ruling of Court or Referee. 

(Code Civ. Pro., § 994.) 

[Title of cause.] 

The plaintiff [or defendant] hereby gives notice that he 
excepts to the rulings of the court [or of the referee], upon 
questions of law, in the above entitled action, contained in 
its written decision [or contained in his report], as foUows : 

To the first of said conclusions of law. 

To the second of said conclusions of law. 

To the third of said conclusions of law, in so far as it is 
thereby decided that, etc' 

Dated , 18—. 

E. F., Attorney for Plaintiff [or Defendant^. 
[Office address."] 

'As to time for taking exceptions See also § 993 Code Civ. Pro.am'dby 

to riiling.s of ccui't orreferee, and that ch. 688 of Laws of 1894. Section 993 

surh time iloe.s i.ot begin to run until was, however, repealed by Laws 1895, 

entry of judgment and notice thereof, ch. 946. 

see French v. Powers (80 N. Y., 146). * See note 2 to form No. 122. 
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Ko. 419. 

Case (without Exceptions) on Appeal from Judgment. Ken- 
dered upon Verdict of Jury. 

(Code Civ. Pro., §997.) 

[Title of cause.] 

1 The issues in this action came on to be tried at, etc. 

2 [name time and i^lace], before, etc. [name the judge], 
3, etc' at a circuit court, held for the county of Albany. 

A jury was duly called and sworn, and the case was 
opened by counsel for the plaintiff. 

The plaintiff gave in evidence the following [state the 
testimony, by whom given, and the documentary evidence, 
if anyj. 

The defendant then moved for a nonsuit, which the court 
overruled. 

The defendant then gave in evidence the following [stafe 
the testimony, etc.. as before, in respect to the plaintiff]. 

The judge then charged the jury that [here state the 
charge]. 

The defendant' s counsel then jirayed the court to charge 
the jury that [state particularly what], which the judge de- 
clined to do. 

The jury found a verdict for [state for whom, etc.]." 

J. K., Attorney for [De/endant]. 
[Office address."] 

A. O., Judge [or Justice'] of the Court. 

[Add certificate of judge as in form No. 421.] 

[Indorsement of notice as in form No. 422. ] 

^ Rule 32 of Greneral Rules of Prac- proceedings, upon the trial, as is ma- 

tice, requires the lines of the case to tei-ial to the questions to be raised 

be 80 numbered, that each copy shall thereby, and also the exceptions taken 

correspond. by the party making- the case. If it 

' If the verdict of a jury is impeached becomes necessary, jirovision is made 
for error on their part only, a case for separating the exceptions from the 
without exceptions will be sufficient ; case. The rules, however, still refer 
but if the impeachment is for error of to a case and exception.s, and a case 
law, it will be necessary to prejiare a containing exceptions and a bill of ex- 
case containing exceptions or bill of ceptions. (Gen. Rules of Prac, 31, 
exceptions. (See 3 Wait's Pr, 424.) 32, 34, etc.) See, also, amendments 

The Code of Civ. Pro. (§ 997) only to said % 997 by chap. 946 of Laws of 

provides for a case to be prepared on 1895. 

appeal from a judgment, or motion Add also statements, etc., as re- 

for a new trial, which is to contain quired by rule 41. See form No. 421. 

so much of the evidence and other " See note 2 to form No. 122. 
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No. 420. 

Case (Containing Exceptions) upon Appeal from Judgment^ 

Rendered on a Trial Iby Jury. 

(Code Civ. Pro., §§ 997, 1353.) 

[Title of cause.] 

1 As in form No. 421 to [*], and from thence as fol- 

2 lows : The issues thus joined came on for trial be- 
3, etc. fore the Hon. A. O. , one of the justices of this court, 

at a circuit court [or special tenn of this court], held 

at the of — , in the county of , 

on the day of , 18 — . 

A jury was called and sworn, and the plaintiff, by his 
counsel, opened the case to the jury. 

The plaintiff then, to maintain the issues on his part, 
called as a witness E. F., who testified [insert testimony in 
fall, or so much as is material to the questions raised, and 
stating the exceptions taken by the party making the case]. 

The plaintiff here rested, and the defendant moved for a 

nonsuit on the following grounds : 1st. That , etc. 

2d. That , etc. 

The court denied the motion and the defendant excepted. 

The defendant, to maintain the issues on his part, then 
offered himself as a witness, and testified as follows [insert 
testimony in like manner as above]. 

The defendant then offered to show, that on the 

day of , last, the witness, , stated , etc. 

The plaintiff objected to this evidence on the following 
grounds [stating them]. 

The court sustained the objection, and excluded the evi- 
dence, to which the defendant excepted. 

The court charged the jury that [state the substance of the 
charge, indicating the exceptions taken to any portions.] 

The jury found a verdict for the plaintiff for 

dollars ' Motion for new trial, etc.^ 

E. F., Attorney for . 

[Office address."] 

A. O., Judge [or Justice'] of the Coz/,rt. 

[Add certificate of judge as in form No. 421.] 

[Indorsement of notice as in form No. 422.] 

"^See notes to form No. 419, and see v. Manufacturers' Ins. Co. (67 Hun, 

Gossler V. Lissberger (19 Week. Dig., 535} ; Williams v. Delaware L. & W. 

429). and cases there cited aatoexcep- R. Co. (127 N. Y., 643) ; Chapman v. 

tions to iuJ^e's charge. Comstook (134 N. Y., 009) ; Knapp v. 

» See Uinraan v. Stilwell (34 Hun, The Prefeired Mutual Accident Asso- 

178)- Coakley v. Mahar (3tj id 157, ciation (130 id, 625), and see amen d- 

159) ■' Pharia v. Gere ('27 Week. Dig., ments to sections 997 and 1353 Code 

399V Pharia v. Gere, 107 N. Y., 231); Civ. Pro., by ch. 946 of Laws of 189.'), 

Hand V Dorchester (43 Hun, 33); taking effoct Jan. 1, 1896. 

" ■• ■" ■■ --•- ■■ "~ note 2 to fnrm No. 122. 
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No. 421. 

Case and Exceptions, on Appeal from Judgment, Rendered 
on Report of Referee or Decision of the Conrt. 

(Code Civ. Pro., g§ 997, 1353.) 

[Title of cause.] 

1 This action was commenced on the day of 

2 , 18 — , by the service of the summons and 

3, etc' complaint therein. 

The defendant' s answer was served on the day 

of , 18—. 

The pleadings are contained in the judgment roll, a copy 
of which is attached to, and forms a part of, this case." 

No change of parties has taken place, pending the suit 
[or state any change].' [*] 

The issues thus joined were referred to E F., Esq , of 

, to be heard, tried and determined, and came on 

for trial before said referee on the day of , 



18—, and subsequent days [or were tried by the court at a 
circuit court {or Special Term of this court), held at the 

of , in the county of , on the 

day of , 18 — (a jury having been duly 

waived)], when the following testimony and evidence was 
taken [the referee having first taken the oath required by 
the Code of Civil Procedure]. 

Plaintiffs offered in evidence two drafts, and protests an- 
nexed, which drafts were received, read in evidence, and 
marked "Exhibit No. 1 " and " Exhibit No. 2," and are as 
follows [here set out drafts, etc., in full]. 

The defendant objected to the introduction of the drafts 
in evidence, on the following grounds [stating them], which 
objection was overruled, and the drafts were admitted in 
evidence, to which the defendant excepted. 

The plaintiffs then rested. 

A. F. [the defendant] was then sworn [in his own behalf], 
and testified as follows : I am the defendant in this case, 
and reside in the of , etc. 

Witness was shown a paper, and testified : The signature 

■' The lines of the case are to be so ' See rule 41 of Gen. Rules of Pr;ic., 
numbered that each copy shall corres- and Code Civ. Pro,, § l;!f)3 
pond. (Ilule33of Gen. Rules of Prac.) ^ See rule 41 -of Gen. Ruks of Piae, 
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is that of A. & Co. It is a letter to me from them, of , 

18—. 

Defendant's counsel offered the letter in evidence. 

[The plaintiffs' counsel objected to the evidence as incom- 
petent, improper and immaterial. The letter was written, 
and the circumstances of which it speaks occurred, after 
the plaintiffs became the owners of the drafts. The letter 
is mere hearsay as against tlie plaintiffs. The referee [or 
the court] overruled the objection, and the plaintiffs' coun- 
sel excepted.'] 

Witness resumed [continue with direct testimony, insert- 
ing exceptions, etc., of appellant as above]. 

Upon cross examination, the witness testified as follows 
[here insert testimony upon cross-examination, in same 
manner as upon direct]. 

Upon re-direct examination, the witness testified as fol- 
lows [insert testimony, etc., as above]. 

The case was thereupon summed up and submitted, and 
upon the submission the plaintiffs' [or defendant's] counsel 
duly filed with said referee [or with the court] requests, in 
writing, to find and decide as follows :" 

1. That, etc. [stating request.] 

The referee refused so to find, and the defendant duly 
excepted. 

2. That, etc. [stating request.] 

The referee declined so to find, except as found in his 
report, and the defendant duly excei)ted. 

[And the defendant's (or plaintiffs') counsel thereupon 
duly filed with said referee, requests to find and decide, 
among other requests, as follows : 

First. That [stating first request and decision, as above]. 

Second. That . 

And the plaintiffs [or defendant] duly excepted to each 
and every of said findings of said referee.'] 

'A case should not contain the excep- Wart (19 Week. Dig-., 298 [N. Y. Ct. 

tions taken by the respondent during- of App.]); S. C. (96 N. Y., 642); and 

the trial, unless their in.sertion can be cases there cited, aa to the sufficiency 

justified by the existence of a, special of such refusals, and that the provi- 

reason therefor. (Dabney v. Stevens, sions of the Code and rules and prac- 

10 Abb. [N. S.], 39; aff'd, 46 N. Y., tice of the court in leg-ard thereto, re- 

681.) See, also, section 997, Code Civ. late to matters of substance and can 

Pro., that the exceptions to be inserted not be disi-egarded. See also ch. 688 (f 

in the case are to be those taken by laws of 1894, i-ejiealing section 102B if 

the party making- the case. Code Civ. Pro , taking effect June 1, 

^ See section 1023, Code Civ. Pro., 1894, and see Lazarus v. Met. VJc- 

aa to filing requests to find As to vaieil R. Co (14.') N. Y.-fiSl; aff'^f f^. 

effect of 7-efn sal to find as i-equesled, C. S'! Ifnn, .^iiiS); Walrath v. Abbott 

see id., § 993, and see Harris v. Van (35 lluii, 181). 
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The referee [or the court] thereafter made and delivered 
his report [or made its decision, in writing], which was duly 
filed, and is contained in the judgment roU herein, and is 
hereto annexed. 

And the defendant [or plaintiff] thereupon duly filed ex- 
ceptions to said report [or decision] which exceptions are 
contained in [or annexed to] the judgment roll herein; and 
are hereto annexed and form a part of this case. ' 

[The foregoing is all the testimony given, and all the pro- 
ceedings had upon the trial.'] 

The following opinion was rendered by the referee [or 
judge (insert opinion, or insert affidavit that no opinion in 
writing was given ; oi', if given, that a copy could not 
be procured)].^ 

A. F., DefendanV s Attorney. 
[Ofiice address.'] 

The foregoing case and exceptions, settled by and before 

me this day of , 18 — , and, as so settled, 

ordered filed in the county clerk's office, and to 

b3 annexed to the judgment roll herein." The exhibits are 
to be printed at length." 

E. F , Referee [or Judge, etc.]. 



'It ia not necessary to state, in a 
case, that a finding upon the faots, or 
ruling upon the law, was made, where 
the finding or i-uUng appears in a ref- 
eree's I'eport, or in the <iecisinn of the 
court, upon a trial by the court with- 
out a jury. (Code Civ. Pro., § 997.) 
This changes the former rule under 
Code of Pro. (§ 268), as to which, see 
also. Smith v. Grant (15 N. Y., 590); 
Otis V. Spencer (16 N. Y., 610). 

" See Magnus v. Trischelt (2 Abb. 
[N. S.], 175); Beard v. Yates (I N. Y. 
Sup. Ct. Rep. [T. & C], 'i\,addmda); 
Porter v. Smith (7 Civ. Pro., 195; S. 
C, 35 Hun, 119; aif'd 107 N. Y. 531); 
Matter ofWinslow(12 Misc. 254); Var- 
num V. Wheeler (9 Civ. Pio., 421); 
Spence v. Chambers (23 Week. Dig., 
399; S. C, 39 Hun, 193); Griffith v. 
Phelps (21 Week. Dig., 390); West v. 
Wright (86 Hun, 436); Burger v. Bur- 
ger (111 N. Y., 523); Aldridge v. Ald- 
ridge (120 id., 614); Flack v. Village 
of Green Island (122 N. Y., 107); Tra- 
vis V. Travis(id., 449); Tumpr v. Wes- 
ton (133 id., 650); People v. Bradner 
(44 Hun, 233); Graff v. Warner (47 id., 
152); Lake Shore Nat. Bank v. Butler 
Colliery Co. (51 id., 63); Murphy v. 



Board of Education (53 Hun, 191). 

= See rule 41 of Gen. Rules of Prac. 

" See note 2 to form No. 122. 

° When a party makes a case, or a 
case and exceptions, he shall procure 
the same to be signed by the judge or 
referee and filed within ten days after 
it shall have been settled or it shall be 
deemed abandoned, unless the time is 
extended by order. (Rule 35 of Gen. 
Rules of Prac.) See, also, section 
997, Code Civ. Pro , that the case is 
to be signed and settled by the judge 
or referee before whom the action 
was tried, and see McNish v. Bow- 
ers (30 Hun, 214); Cornish v. Graff 
(21 Week. Dig., 383; S. C, 36 Hun, 
160); Brigg v. Hilton (99 N. Y., 517, 
525); Williams v. Lindblom (87 Hun, 
303); but the omission to settle and 
sign the case cannot be complained of 
in the Court of Appeals, where the 
General Tei'm received and acted 
upon the imperfect case. (Reese v. 
Boese, 92 N. Y., 632.) 

" Exhibits shall not be printed at 
length, unless the judge or referee so 
direct. (Rule 34 of Gen. Rules of 
Prac.) 

See, further, as to case and excep- 
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No. 422. 
Notice to be Indorsed on Case. 
[Title of cause.] 

Sir — Take notice, that the within is a copy of the case 
[or case containing exceptions, or exceptions] proposed on 

behalf of the herein. 

Dated , 18—. 

F. P., Attorney for Plaintiff [or De/endanf]. 
[Office address.'] 
To M. F., Esq., Attorney for Defendant [or Plaintiff]. 

No. 423. 



[Title of cause.] 



Bill of Exceptions. 

(Code Civ. Pro., §997.) 



1 

2 

3, etc. 



As in form No. 421 to [*] and from thence as fol- 
lows : " The issues thns joined came on for trial be- 
fore Hon. A. O., one of the justices of this court, at 
a circuit court [or Special Term of this court], held 
at the court house in , on the day 



of 



18—. 



A jury was called and sworn, and the plaintiff, by his 
counsel, opened the case. 



tions on appeal from a judgment ren- 
dered upon the decision of the court 
or a referee's report. Hunt v. Bloomer 
(13 N. Y., 341), Johnson v. Whitlock 
(13 N. T., 344), Magie v. Baker (14 
N. Y., 43,->), Smith v. Grant (15 N. Y., 
590), Otis V. Spencer (16 N. Y., 610), 
Ingersoll v. Bostwick (22 N. Y., 425), 
Weed V. N. Y. and H. R. R. Co. (29 
N. Y., 616), Doty v. Carolus (31 N. Y., 
547), Howell v. Mills (50 N". Y., 226), 
Schwartz v. Weber (24 Week. Dig., 
571; S. C, 103 N. Y., 058), Kilmer v. 
N. Y. Central, etc., B. R. Co. (94 N. 
Y., 495), Smith v. Newell (32 Hun, 
501), Matter of Jackson (32 Hun, 200), 
Waldo V. Waldo (id. 251), Scott v. 
Morgan (94 N. Y., 508), Matter of 
Poole (5 Civ. Pro., 279), Coakley v. 
Mahar (36 Hun, 157), Griffiths v. 
Phelps (21 Week. Dig., 390), Pettit 
V. Pettit (20 Week. Dig., 154), Glea- 
son V. Smith (34 Hun, .547), Urquhart 
V. City of Ogdensburg (97 N. Y.,238), 
Pritchard v. Hirt (39 Hun, 378), 
Spence v. Chambers (39 ITTin, 193), 
Klein v. Second Ave, li. it. Co. (53 



Snprr. Ct., 531), Estate of Stndwell 
(S Civ'. Pro. K., 414), States v. Crom- 
well (104 N. Y., 664.) 

As a case cannot be made until the 
time to file exceptions has expired, the 
party cannot be put in default for not 
serving a case before the expiration of 
the time allowed for framing the ex- 
ceptions, as provided by section 994 of 
Code Civ. Pro. (Frencli v. Powers, 
SON. Y., 146.) 

The case must contain the evidence 
in narrative form, and not by question 
and 'answer, as required by rule 34, 
Geu. Rules of Prac, except as other- 
wise specially ordered by the court or 
referee In the case of particular testi- 
mony, or it will be sent back for re- 
settlement. (McNish V. Bowers,SMpm; 
Smith V. N. Y. C. R. R. Co., 30 Hun, 
144.) 

As to what will disqualify a referee 
from settling a case, see Leonard V. 
Mulry (93 N. Y., 392.) 

1 See note 2 to foim No. 122. 

2 A bill of exceptions is only to con- 
tain so much of the evidence as may 



